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Ablett, J 


W. H. Harris.. 
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Union Sleamehip Compsay (li- 




mited) 


AndrewB, Riohard . . 


George Albert and WillUm Alfred 
Gammon 

Cable Mid Co. 


Ashcroft, WiUiam . . 


Attwood .. 


Smith Broa. . . 


Ayling, F. 


Cooper and Duncan . . 


Ayres, Alfred Arthur 


Tbomas Henry Hill 


Bagley, Baniel 


The King 


Ba^e 


New Zealand Shipping Company 

(Limited) 


Barrowman, Thomas (for Moses 


Banowmui) 


Company 


Barry 


National Mortgage and Agency 




Company 
Bulk of New Zealand , . 




Beame, Frederick . . 


Henry E. White 


Beattie 


ElBwortby 

WiUiam LaverB 


Bell, Neil . . 


Bennees 


Souter 


Berdinnet .. 


Cambric^e. Butement, and Grant 


Bland 


Davis and Helmkey . . 


Borgan 


Murdoch 


Borysr 


Bailey and Lowe 


Bottom 




Bradley, Edwari . , 


The King 


Brasset, Andrew 


Thomas Alexander Stephens . . 


Bridge, Walter 


Tnistws of A, J. Whil« 


Bright, Jane 






(Limited) 


Brown 


Kempthome and Co. . . 


Bryant 


Pearce 


Bunning .. 


Omundsen 


Campbell, V 


Joseph Hatch 


Campbell 


McAlister 


Campbell .. 


Seifert 


Cairuthers, William . . 


Union Steamship Coropwy (Li- 
mited) 
Settlers' Steamehip Company (Li- 


Carter 




mited! ajid another 


Cafanagh, James . . 


W. J. Black and Son . . 




The King 
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mited) 
A. W. Rodger 
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Huddart, Parker, and Co. (Li- 
mited) 
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Now Zealand Coal and Oil Com- 
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HoLennui 
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Thomas Stuart, Cbditina Stoatt, 
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SpeoBley and another . . 
Neil andCo. .. 

Union Steamship Compuiy (Li- 
mited) 
Dnnedin Corporation . . 

Na^cr Harbour Board 
Timaru Harbour Board 
Union Steamship Company (Li- 
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G. F. Wright . . 

Westport Coal Company 
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Unity Gold-dredging Company . . 
pany 

Charles Frank Murray . . 
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Ktrk 
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I/i Comte .. 
I/iece, Emily Beatri 
I/itham 



L-ick, John 
Lack 



Uioktnzie, Puuiy 
Hiddook 
Hirkholm, B. J. 



Mirtiii 

Hirtin, Geoige 
MoGirthy, T. 
HiCUrtney, WilUara 
MoCirthy .. 
McClnskey, D. 
MiCrOBuo, WilUuii 
HoCroMan, William 
HcDooald (family) 

MnDoniM . . 
MiGreg r, W. 
MoK»7 
U^Keiuu . . 
H'^Kencte, E. 
MoLian, ATchJtvild 

Middlebrook 
Midd)ebrook 
Moller, W4t«t 
MoUoy 

Mtthh, a. . . 



ThomM 8fMa 

Tonter 

Tttrvor and Son 

James Mnnniiigs 
Nightoaps Coal Company 
Colonial Sugar Company 
!ft»s« and Soua 



Handyside, Roberts, and Co. 

Akuoa and Wuiiui Road Board . 

Weatport Coal Company (Limited) 

Piiillipi 
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Canterbury Froien Heat [Oom- 
pany 

Pdillip3 and Wright . . 

Mayor, Coancillere, and Gtixeot of 
Dnnedin 

Golden Chain Dredging Company 
(Limited) 

Waikaka United Dredging Com- 
pany 

Irvine and Stevenson . . 

Haddock 

Cint«rbury Frozen Meat and Dairy 
Produce Export Company (li- 
mited) 

Graham and G'eig 

Uiehael Crowley 
' R^RH and Sons 

William Yate^ G.-ant . . 
' G.-oom 

Sucoew Gold- dredging Company 

John Barton ■ . 

John Barton . . 

Shaw, Sarin, and Albion Company 
(Limited) 

MiteheUon and Co. 

W. R Hntchinum 

Hayes and G'Uon 

Walsh and Whakane le MatepMn 

Archibald HoCallam . . 

Firtt Chance Gold^iredging Com- 
p-^ny 

Bond B'.'os. and Judd . . 

Bond Bros, and Another 

William CKbson 

Morrison 

Franks and Bounty 

Union Steatnahip Company (Li 
mited) 
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Honii and wife 



Morris, WilUftin And Annie 



N»pier, John 
North. Sasan 



Oben 

-Ogborne, Annie 
OversU 



Pdnrotie, John 

■ PhilUps 
PhilUps 
Phillips, Andrew 

Fhiniz 
Polkingharne 

Pfieflt. Henry William 

Publio Trustee (for George Lang- 

PubHo 'ftustee 
Pablio Trnstee 
Publio Tnatee 

Beddie, David 

Reid, W. B. 

Berelt, Charle* 
Reynolds .. 
lUokud, Henry 



I Williams and Beethani, McHattie 
and Co., C. E. Daniell, Henry 
I Oolder, William Thomas, and 
I Fittak Price 
I Tynedide Proprietary Company 
; (Limited) 
' Bobort Hicks and Richard Roevo 

Smith 

EikntLis Geld Syndicate 

Lytlelton 

Rsthbone's Executrix . . 

The King 

Leyland O'B.-ien Tirabet Company 
New Zealand R'.'frigerating Com- 
pany 

Waihi Gold-mining CompE,ny and 

another 
CuUon 

Chai'les Rugg . . 
Smeed and Others 

The King 

New Zealand Coal and Oil Com. 

paoy 
Powell and Sons 



J. SbieU, H. S. Eitchon, and J. E. 

Brown and Geddes 
Brown and Goddes 
Waihi Gold-mining Company 
Thomson . . 

Thomas Jonos, Price Hamer. Jo- 
seph Drnaldson 
Prsnk Zimmerman 

O. A. Maodonald and Co. 
County of Bruoe and another 
A. Tyrie 

The King 

Mayor, Burgessea, and ConnoUlors 
of Borough of Balolntba 

Lady Charlton Gold - dredging 
Company 

Bout, G. M. . . 

Hunt, CotteriJl, and Co. (limited) 

Albert Rickard. Benjamin Hoi- 
ham, Gmest H. Snow 
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BobectH 
Bobinson . . 
RogerB sjid imotheT 

Ru9Wll, Robert 



Salt, A. J. . . 
Sapsfoid 

Schmtohel . . 
Seance, Charles 
Seaton, Charles 

Seed, Mary Jane 
Selby 

Shaw, Martha Ann . 
Shields, Edward 

Slade 



Smaill 

Smitb uid others 

Smith 



Smith 

Smitb, John 
Smith, W. H. 
Smythe, W. G. 
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Nathan and Co. 

Raglan County Council, Camp- 
bell Johnstone, and lindfuty 
Johnstone 

Alei. Campbet! and Daniel Burke 

Campbell and another 

Union Steaniflhip Company {Ltd.) 

Smith 

Skinnei 

Aookland Freezing Company 
New Zealand Loon and Mercantile 
Agency Company (Limited) 



Southerby, Samuel . 
aaway, William , 



Stevens, Joseph 
Studholme, Harold . 
Suell, Adolf 



J-l r»m- 



Kauri Timber Comptmj (Limited) 
Osborne 

Whakatane County Council 
Minister for Railways . . 
Samuel Wilson 
Greymooth - Point Elizabeth Rail- 
way and Coal Company 
John Soroerrille 

Popham 

John Mill and Co. 
Gordon 

Northern Union Steamboat Com- 
pany (Ijmited) 
Alezandei 
Riddle Brothers 

The Christohnrch Meal Company 

(limited) 
Colonial Ammunition Company.. 
John Griffin . . 
John C3arke . . 
M. Fulton, Mayor, Councillors, and 

Citizens ol Auckland and H. 

Smythe 

Auckland Hospital and Charitable 
Aid Board 

Brown and Sons 

Toe King 

Kauri Timber Company 

Mars, Joseph 

Campbell Land and Timber Com- 
pany 

Otago Brush Company (Limited) 

Hammett, John ,,'. 

Westport Coal Company 

Howden and another . . 



D,g,t7„lb,.GOOgIC 



INDBS. 
INDEX TO CLAIUANTS (VOLUMES 1-4)— conttntini. 



Tialine 

Tobin, David Henry 

Todd 

TraTis, Chorlee Alexander Mc- 
Kay 



Viokery, Rsohael 
Vooaeovitoh 
Vollheim, Elizabeth 



Warren, Beade 

Warrington, A. E. . 

WuringtoQ 

Wella 

WesUin, N. C. 

Whiteimith, miUam 

Whiting, D. C. 

Williamaon 

WiUiamB, John 

Williams .. 
Wilson, Hi^b 
Wilson 
Wilaon 
Wood 
Woods, Samuel 

Zimmerman 



Stevens 

Shaw, Savill, and Albion Cktmpauy 

(Limited) 
Wigg 

Bourke and Co. 
New Zefiland Shipping Company 

(limited) 
Nigbtoape Coal Company 
Walter Sinclair Wat«rBlow 

Bailej 

Vallance 
Hall, John D. 
The King 
William Biiich 

(Decision n investing compensa- 
tion money) 

Opotiki Town Board . . 

Bartholomew 

Kelman, jun. 

William Jessen 

The King 

Gillies, A. W. . . 

Lone Star Gold-dredging Company 
(limited) 

Mayor, Connoillors, and Citizens of 
Dunedin 

MoPherson 

Knight, George 

Taupiri Coal-mines (Limited) 

G. uid W. Mathieeon . . 

John Rennie and E. Pearoe 
Skevington's Eieontors 
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<— 


Vol 


P«».. 


Akaroa and Wainni Bo&d Board . . 


Le Comte 


't 


11 


Alexander 


SmaiH i 


76 


Auckland Freezing Company 


RoBlei .. 


* 


10 


AackUnd Hoiipitr,! and Charitable 


Samuel Southerby 




40 


. Aid Board 








Bailey 


Turner .. 


3 


' 19 


Bailey and Lowe 




Boryer . . 


3 


20 


Bank of New Zecland 




W. H. Batohelor . . 


6 


47 








Warrii^ton 


3 


68 


Barton, John 






William McCrOBsan 


3 


57 


Birton, John 






William McCroBsan 


2 


27 


Beath and Co. 






J. H. L. Jaekson . . 


6 


43 


Begg, John C. 






Daniel Cremens . . 


6 


61 


Borry, Henry 






Frank Inna 


6 


42 


Bignell 






Levett . . 


2 


40 


Blaek and Son, W. J. 




JamoB Cavanagh . . 


6 


36 


Bond BroB. and Judd 




Middlebrook 


3 


23 


Bond BroB. and pjtothcr 




Middlebrook ■ .. 


3 


23 


Bowko and Co, 




TinHne 


e 


84 


Brown 




Hefftan .. 


4 


10 


Brown 




Harland 


G 


56 


Brown 




WiJah 


4 


30 


Brown 




Fahey 


fl 


64 


Brown and Soni 




William Stflnaway 


2 


1 


Brown and Goddes 




Phinii .. 




1 


Brown and Godde'* 




Phinii 


6 


8 


Buick, WiUi--ra.. 




Ejzabeth VoUheim 


3 


81 


Buller Junction Gold-dredging Corn- 


Finlayaoo 


3 


23 


Burke, Danii'l . . 


Walter Roberta . . 


3 


66 


Batement 


Berdnner 


5 


2 


Cable and Co 


WilUam Ashonft , . 


3 


24 


Cimbridg..' 


Berdinner 


6 


2 


Campbell. Alexand-r 


Walter Roberta . . 


3 


55 


Campbell and another . . 


Roberts 


3 


6B 


Campbell Land and Timber Compin; 


At'oU Sueil 


G 


60 


Canterbury Fi-r.xea Mi-at Company 




5 


10 


Canterbury Frozen Meat and Dairy 


B. J. Mirkhoim ; ; ! : 


C 


47 


Produce Ejtmrt Company (Li- 








mited) 








Carlson 


Olaen .. 


6 


2e 


€hrii9tehiu'ch Moat Company (Li- 


Aleiandor Smith . . 


6 


46 


mited) 
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B»iui>aa>t. 


ClniiuDt. 


3 


Pw. 


ClarJw, John 


W. H. Smith 


1 


16 


Colonial Ammunition Oompaoy . . 


Smith .. 




23 


Colonial Sugai Company 


Ku-k 




20 


Cook, William 


F. C. Johneon 




47 


Cuopur and Duncan 


F. AyUng 




47 


Corrigan 


Kenny .. 




8,S» 


County ot Btuee and another 


Public TruBt«e . . 




« 


Crowley. Michael 


Guorge Martin 




47 


Sa?k'*-.. :: :: 


Eaton .. 




11 


HoRiB and wife . . 




78 


Davidson, John., 


Patrfok D»rragb .. 




60 


Dividflon 


FranciB .. 




20 


Dj.Tis and Helmlwy 


Bland 




11 


Doyery 


Ronse 




SS 


Donaldson. Joseph 


Honry William Prieat 




3 


Danedin Corporation 


Heazlewood 




12 


Dua 


Oi-imwood 




34 


Duncan, P. and D. 


Cooper, LB. 




«► 


Basworthy 


Beattie .. 




6I> 




Henry Harbour . . 








Arcbibold McLean 




5,9 


Fleming and Co. 


Qeorgeaon 




3S 


Franks and Bounty 


Morey 




9 


Fca'ter and Sons 


KisflUng 




20 




Frew 




1 


Fulton, M. 


W. G. Smytho 




1 


Giiger 


Coppin . . 




It 


Gammon. George Albert 


Bichard Andrews . . 




7 


Gammon, William Alfred 


Bichard Andrewa . . 




7 


George 


Snodgrass 




20 


Qjraldino Road Board . . 


Diokenfl 




3S 


Gib",on, William 


Walter Moller 




48 


Gilliea, AW. 


D. C. Whiting . . 




26 


Golden Chain Dredging Company 

(L-mited) 
Qoldet, Henry . . 


John Luck 




62 


Morris and wife . . 




78 


Gordon 


Slade .. 




47 


Graham and Oreig . . 


Martin 




38 


Grftnt. William ^ates 


William McCartney 




10 


Grant .. 


Berdinner 




2 


G-eyraouth - Point Elimboth Bail- 


Charles Seaton 


2 


19 


way and Coal Company 








G.iffin. John 


John Smith 


3 


6 


G.-imwood. Rolwrt 


David Dufl 


3 


66 


Groom.. 


McCarthy 


6 


84 


Hili,JohnD. .. 


Eaohael Vickery . . 


6 


86 


Himer, Prioe . . 


Henry William Priest 


e 


3 


Hammett, John 


William Bykes 


3 


36 


Hindyside, Robortg, and Co. 


L"jking 


3 


23 
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HmtU, W. H 


J. Ablett 


6 


47 


Hatch. Joseph 

Ebjes and OiUou 


T. Campbell 


3 


64 


MoKay 


2 


22 


Hjohs. Robert . . 


J. B. Morrison . . 


6 


Ifi 




Munns . . 


2 


12 


mu, ThomM Henry 


Alfred Arthur Ayrea 




IS 


Hitohoo, H. 8. . . 


Andrew PhiUips . . 




73 


HopkinB 


ColUer 




56.6a 


Howdeir and another 


Torabochia 




21 


Huddait, Fuker, and Co. (Limited) 


Antonio Frantinburg 




58 


Hutohinwn, W. E. 


W. MoGregor 


6' 


7B 


HydrauHo Motor Dredging Company 


Diokson 


5 


12 


Irvine and Stevenson . . 




6 


57 




E. W. H. Dyer ■ ■ 


6 


47 


Jessen, William 


N. C. Weston 


6 


14 




David Roberts . . 


3 


21 




David Boborto . . 


3 


21 


Jones, Thomas . . 


Henry William Priest 




3 


Jones. J. E. 


Andrew Phillipa . . 




73 


Kauri Timber Comp:;ny (Limited) 


Joseph Stevens . . 




7 


Kauri Timber Company (Limited) 


Salt : 




11 


Kelman, jun. . . 


Wells .. 




43 


Kompthome and Co. 


Brown .. 




20 


King, The 






16 


King, The 


Daniel Bagley . . 




19,20 


King, The 


Quinn 




19 


King, Tiie 


JohnNamer 




69 


King, The 


Patz 




1 


King,The 


Vocasovitoh 




1 


KinftThe 


Edward Bradley .. 




2 


King, The 


8. Chesterman 




M 


King, The 






88 


IDtfepatriok and Co. (Umited) . . 


nood 




23 


Knight, George 


Hugh Wilson 




80 


Lidy Charlton Gold-dredging Com- 


W. B. Beid 




!0 


pany 










Smith 




20 


Lane and Co. . . 


Gibson .. 






L-.ver8, William 


Neil Bdl 




49 


I/»yUnd O'Brien Timber Comply 


NorrJa . . 




20 


(Limited) 
Lyitelton 


Williamson 




16 


Murphy 




a 


Macdonald, G. A, and Co. 


PubUe Trustee 




38 


MacklowBros. 


James H. Dnffaey.. 




6 


Maddoek 


Haddock 




28 


Hananu Qold-mining Company (Li- 


Jane Bright 




43 


mited) 
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Hatuung 


Solby 


6 


5 


Mhb, JoDeph 




6 


70 




Wilion 





13 




David Beddie 


I 


13 


the Borough of Balolotlu. 










W. G. Smythe . . 






Auokland 










John Little 


1 


33 


Dunedin 








Mayor, CouneiUors, end CitizCTW of 
Dunedin 


John Williams 


3 


71 








McAliBtOT 


Campbell 


■ 3 


23 


MoCJlum, Archibald 


K. McKenzie 


6 


60 


MuCirthy, John 


Philip Hynos 


3 


45 


MoEwwi 


miford 




68 


HoHftttU and Co. 


Morris and wife . . 




78 


MoLennan 


Gallagher 




6 


MbL^uuan, K, .. 


W. W. Gaigor 




33 


MePhewon 


Wiili»rae 




27 


MonlOTO, William 


Goorge Heming . . 


6 


64 


Mtolove, mUiam 


Archibald Gray . . 


6 


64 


Mill, John, and Co 


Edward Shields . , 




49 


Mill and Go 


Koeble .. 


3 


«a 


Miniatet for RaUway. . . 


Sohmiohel 


6 


15 


JCtohelson and Co. 


MeDonaJd 




10 


Uoore Bros. 


Coi 


3 


38 


Morrison 


Molloy 


2 i 38 




Henry Bickard . . 


S j 58 


Munningi, James 

Munt, CottoriU, and Co. (Limited) 


Edward Kerr 


6 ; 32 


Reynolds 




32 


Hurdoob 


Borgan , . 




47 


Murray, Oiwlos ftr.nk . . 


Charles Mostyn HurapluieH. . 




1 


Napier Harbour Board . . 


Many Ann Colhoun 




32,83 


Napier Harbour Board . . 


Elizabeth Hmi? . . 




83 


mthan and Co. 


Henry Rink 


3 1 9 


National Mortgage and Agoney Com- 


R'.rry 




37 


pany 








Neil and Co 


Rosa Harris 




47 


NmD 


aiovOT 




1 


New Greenstone Gold -dredging Com- 


Thomas Barrowmtn " (for 




11 


pwiy 


Moses Barrowman) ' 






New Zesland Coal end Oil Company 


Donaldson 




S 


New Zealand Coal nnd Oil Company 


Crowe 




43 




mT :; ;: :: 




12 


Now Zealand Coa! and Oil Company 




42 


Now Zealand Coal .-.nd 01 Company 


Penman . . 




54 


New Zealand Crown Mines Company 


Andrew Hamilton 




2.14 


New Zealand Crown Minos Company 


HiQ 




20 


New Zealand I/)an and Meroantile 


R. BusseU 




24 


Agency Company (Limited) 










Suaan North 




£2 


New Zoaland Shipping Company 


Barrie .. 




34 


(Limited) 
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XUl 






~ 


- 


Pact. 


Now ZeaUnd Shipping Company 


David Henry Tob:n 


6 


66 


Nightcapa C«a Company (Limited) 


Kerr 


3 


fiS 




Todd 




38 


Nightcaps Coal Company (Limitad) 


Robert Harding . . 


6 


72 


Nizon . . 


Wood .. 


6 


11 


Northern Union SteamboM Company 


SWgh 


3 


21 


(Limited) 








Omnndsen ... 


Banning . . 


1 


24 


Opotiki Town Board 


A. ^ Warrington . . 


2 


4. 15 


a.T, Thonwa 


Hall 


6 


18 


Oaborne . . 


Sapef ord . . 


5 


11 


0:«o Brash Company (Umited) . . 


Swanston 


5 




OxenhamandSomerveU.. 


Kienan .. 


4 


10 


Page, lily 




2 


12 


PBaroB 


Bfyaot 
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Paaroe, K 


Samuel Woods . . 


6 


41 


Perano 


CoBter .. 


4 


10 


PhiUipa 


Lrtham 


4 


4 


Phillips, Bobort 


Heniy Ooodin 


a 


22 


Pmilips and Wright 


F. IJndbaok 


6 


31 


Popham 


Blwtha Ann Shaw 




23 


PoireU and SonR 


John Penrose 


3 


t& 


Pdce, PVank 


Morris and wife . . 


3 


78 


Raglan County Conncil . . 


David Boborts 


3 


21 


Bathbouo's Eieoutrii 


Mnrray .. 


t 


6 




J. B. Horriaon 


6 


IK 


Benni^ John . . 


Simnol Woods . . 


6 


41 


Riokard, Albert. 


Honry Richard 


3 


6S 


Riddle Bros. 


Smith and OthKH.. 


3 


23. 




HOBking 


i 


34 


Rodger, A. W. . . 


T. Oifford 


6 


7S 


Bom and 8on> . . 


T. McCarthy 


6 


20 


Rout, CM. 


Charles Resell 


2 


19 


Rngg, Charles . . 


Annie Osborne 





88 


Sakaef, Qustav, and Others 


Robert Fraser 


6 


8» 


Scott Bros. 


L. H. Evans 


6 


47 


Seager 


Piullips .. 


2 


2» 


SeZier 
Soifert 


K^C,.:: :: 


G 


6» 
28 


Snlwyn County Council .. 


Dobaon 


4 


11 


mited) and another 


Carter 


s 


& 








Settlers' Stoamship Company (U- 


John dark 


6 


5 


mited) 








Shaw. Savill. and Albion Company 

(limited) 
Shaw, Sjyill, and Albion Company 


Thompson 


3 


38- 


McDonald (family) 


3 


61 


(Limited) 








Sbielx, J. 


Andrew Phillips . . 


« TS 




D.,„„., 


Gc 


Ogle 
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SkeTington'g Bieoutors . . 

Skiimer 

Smeed and others 

Smith . . 

Smith . . 

Smith BiOB. 

Smythe, H. 

Snow, Bmeflt H. 

SomsTvUle, John 

Spain, Thomas . . 

Spedeu 

Spensley and another 

Stephens, Thomas Alexander 

Stevens 

Stevenson and Coolc 

Stiiort, Thomas., 

Stuart, Ghmtina 

Sucaess Qold dredging Company , 

Sucjcting Bros. . . 

Talisman Consolidated Company , 
Tanpiri Coal-mines (Limited) 
Thomax, William 
Thompson and Hills 



Timom Hwbonr Board . . 
Timam Hubonr Board . . 
Timaru Harbour Board . . 
Trevor and Son.. 
Tru8t«ea of A. J. White . . 

Tyneside Proprietary Company (Li- 
mited) 
TyriB,A.. 

Unity Qold-dredgiDg Company 
Union Stearubhip Company (Limited) 
Union Steamship Company (Limited) 
Union Steamship Company (Limited) 
UniouSteamship Company (Limited) 
UnionSteamship Company (Limited) 
Utuon Steamship Company (Limited] 
Onion Steamship Company (Limitfld) 
Union Steamship Company (Limited) 

yollanee 

Woihi Gold-miiung Company and 

another 
Wi^hi Gold-mining Company 
Wwlcalui United Dredging Company 
Walsh.. 



Overall . . 
Rogers and another 
Morton , . 
Attwood , . 
W. G. Smythe 
Henry Richard 
Mary Jane Seed 

Robert Keith 

Denseu . . 

A. D. Harris 

Andrew Brassett . . 

Teal 

BUI 

Henry Ooodin 

Henry Goodin 

D. MoCluskey 

Zimmerman 

Dickson . . 
Wilson . . 
Morris and wife . . 
est William Oibbs 

Gray V. '.'. 

Hertnon . . 
A. H. Kelsey 



Public Tmatee 

Hughes .. 
Osoar Anderson 
William Camithers 
Hoath . . 
Hewitt (family) 
Richard Bjighes 



Polkinghon 
MeKeniu 
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CUnunt. 


Vol. 


Par^ 




Charlci Akiander MeKay 
Travers 


3 


m 


Webb, Arthur Henry 


AM~d Charles Ha: old Gtet 


3 


69 


WellingtOD and Manawatu Railway 




5 


19 


Company (Linuted) 








Westport Coal Company (Umitod) 


Bottom .. 




31 


WoBtport Coal Company (Limited) 


Henry Holmes . . 


1 


27 


Westport Coal Company {Limitod) 




I 


37 


Westport Coal Company (Limitod) 


FranoU CuUon . . 


6 


92 


Weatport Coal Company (Limited) 


Emily Beatrioe Leece 


6 


92 


Wb^kane te Matepaere . . 


McKonna 


4 


3 


Whakatane County CouncU . '. 


Savage .. 




20 


White, Henry E, 


Frederick Beajne . . 


e 


38 


White's TruBtow 


Bridge 


e 


41 


Wigg 


Tiorney .. 


3 


23 


miliamn, Frank Henry . . 


David Dufl 


3 


66 


William", William Frabea 


David Dnft 


3 


66 


WiUi&ms and Beetbam . . 


Mori-ii and wife . . 


3 


78 


WilBon.. 


Dnnn 


4 


32 


Wilson, Samuel.. 


Chailea Sconce 


e 


40 


Wright, G. F. . . 


HinkB 


3 


38 




Bessie Warren 


3 


63 


money) 










Pablio Trustee (for Girorgp 
L--ngmnn) 


3 


2 
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DECISIONS 
WORKERS' COMPENSATION FOR ACCIDENTS ACT 

(From let Juinary to Slab Deoember, 1907). 

Published In April Labour Journal. 



WBSTLAND INDU8TKIAL DISTRICT. 



(1.) WILLIAM MORRIS AND ANNIE MORRIS c THE TYNE8IDE PEG- 

PRIETARY COMPANY (UMITED). 
I'j the Court of Arbitration of New Zealand, Westland Industrial 

District (Greymouth). — William Morris and Annie Morris, claimants, 

V. The l^neside Proprietary Company (Limited), rcBpoadttit. 

Hearing, 8th March ; judgment, 9th March. 

Hr. OuinnesB for claimants ; Mr. Hannan for respondent. 

Clainiants were awarded £150 and funeral expenses, as eompensalion 
as partuU dependants on eamivige of son who was hQled tn a eo<d-mit\e. 

Judgment of Coubt. delivebed by Sim, J. 
We are satisfied on the evidence that the claimants and their children 
were in part dependent on the earnings of the dfceased William John 
Morris, who was killed in the respondent company's mine at Bnm- 
iierton on the 2Tth September, 1906. 

According to the statement put in evidence the deceased was paid 
£111 2s. for wageB by the companies for whom he worked during the 
year from September, 1905, to September, 1906. In addition to this, 
he earned a sum of £6 16s, in February, 1906, for taking Mr. Watoh- 
man'B place in the mine for a period of seven and a half days, and it is 
suggested that he earned another sum or sums in the same way. It 
would probably be safe to say that, if the last year be taken as a guide, 
the deceased's gross earnings were about £120 a year. Deceasedwas 
a single man, twenty-thiee years of age. He lived with his parents, 
i»,-,-D»i...... f.ooglc 



and handed to them his vages sb he received them. They maintained 
him, and provided him with clothes and pocket-money. Taking £29 
per annum as the cost of his maintenance, £10 per annum for clothes, 
£13 per annum for pocket-money and contibutions to insurance fund, 
and deducting these from the grosa earnings of £120, there would be a 
balance of £68 available for the maintenance of the claimants and the 
other members of the family. It is evident, therefore, that the deceased 
made a substantial contribution towards the maintenance of his parents 
and their family, and what we have to award as compensation for the 
death of the deceased is a sum " reasonable and proportionate to the 
loss or damage suffered by the said dependants." Taking into con- 
sideration all the circumstances of the case, including the fact that the 
father is himself a competent miner of fifty years of age, able to earn 
good wages, and that some of his children are contributing to the family 
parse, we think that £150 would be a fair sum to allow as compensation, 
in addition to the funeral expenses, which we allow at £14. 

We therefore award the sum of £164 to be paid to the claimants. 
We think it unneoessary to apportion this sum, which is to be paid on 
the joint receipt of the claimants. We allow the claimants ooets, 
£10 lOs., together with disbursements and witnesses' expenses to be 
fixed by the Clerk of Awards. 

Dated at Greymouth, this 9th day of March, 1907. 

W. A. Sim, Judge. ' 



<2.) EDWABD BRADLEY v. HIS HAJEBTT THE KING. 
In the Court of Aibitration of New Zealand, Westland Industrial 

District (Qreymouth). — Edward Bradley, claimant, o. His Majesty 

the King, respondent. 

Hearing, 8th March, 190T ; judgment, 9th Match, 1907. 

Mr. Guinness for claimant ; Mr. Hannan for respondent. 

Claimant wo* awarded £60 Gompensation in res-pect of the loss of the 
fint joint of his left thumb. 

Judgment of Cod^t, delivered by Siu, J. 
It is not disputed by the respondent that the claimant was injured by 
an accident arising out of and in the course of his employment at the 
Te Kinga Quany on the Ist December, 1906, but it is alleged that the 
injury was slight, and that the sum paid to the claimant as half-wa ea 
,up to the 29th January was a sufficient compensation for such injury. 
It is true that the evidence shows that the claimant has since that date 
been able to earn as good wages as he was being paid before his injury, 
but, notwithstanding this, we are satisfied that his earning-power has 
in some respeotfl been permanently diminished by his injuiy. He haa 
lost, as Dr. Millington has said, practically the first joint of the thumb 

...Google 



«{ his left hand, and this rauet lessen his fitness foT such work as 
quarrying, in which he was engaged when he sustained the injury, and 
for hlasting, and (or bush work, in which he was engaged during part 
of last year. Mr. Mcintosh, who is a civil engineer employed by the 
Government, and for whom the claimant was working last year, ex- 
pressed the opinion that since his injury the claimant would not be 
able to undertake the work he used to do before. 

Alter considering all the evidence, and looking at the order made in 
Murray c. Rathbone's ExecutoT8(4th Dec, W.C.C. 6), we think that 
£50 would be a fair sum to allow by way of commutation in respect of 
the claimant's partial disablement, and we award that sum to the 
claimant, together with costs, £7 7s., and disbursemente and witnesses' 
expenses, to be fixed by the Clerk of Awards. 

Dated at Greymouth, this 9th day of Haroh, 1907. 

W. A. Sim, Judge. 



In the Court of Arbitration of Xew Zealand, Weatland Industrial 
District (Greymouth). — Henry William Priest, claimant v. Thomas 
Jones, Price Hamer, and Joseph Donsldson, carrying on business 
as sawmillera under the style of " The Red Jacks Sawmilling Com- 
pany," respondents. 

Hearing, 8th and 9tb March ; judgment, 11th March. 
Mr. Guinness for the claimant ; Mr. Hannan for the respondent. 
Claim dwrtifsed. 

JUDGSIENT 0¥ THE CODBT, DELTTERED BY SlM, J, 

Thib is a claim for compensation under " The Workers' Compensation 
for Accidents Act, 1900." On the 22nd November, 1905, the claimant 
was engaged working at the respondents' sawmill, when a slab Sew 
back and struck him on the right chest, breaking his right cotlar-bone, 
and, as the clumant now alleges, also breaking one or more of his ribs 
and injuring his right lung. The claimant had been injured previously 
while working for the same employers, and had been paid compensation 
in respect of bis injury by the New Zealand Insurance Company, 
with whom the respondents were insured. When the accident happened 
to the claimant in November, 1905, notice of it was sent by the re- 
spondents to the insurance company, and the claimant called on Mr. 
Ponsonby, the company's Greymouth agent, on the 24th November, 
and ask^ for and obtained a payment of £1 5s. on account of tus com- 
pensation. Further payments of £1 and £2 were made to him on the 
29th November and 6th December respectively, and on the 11th 
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December a final paTment of £1 8a. 4d. was made, when the claunant 
signed a document by which he purported to " release and dischaiEe 
the said Red Jacks Sawmilling Company from all claims and demands 
which I now have or hereafter may have, or which my esecutore 
or administratoia may have gainst them for or on account of or ill 
any way whatever arising out of or connected with the above-mea- 
tioned accident, 'whatever the results of that accident may be." Hie 
accident is thus described : " A piece of timber flew over the saw, 
striking me on the shoulder and breaking my collar-bone." The 
claimant returned to work for the respondents on Saturday, the 16th 
December, and worked on that day and the following Monday, Tuesday, 
Thursday, and Friday. On Friday, after he retmned home, he called 
in Dr. Millington, who foimd claimant sufiering from a severe attack 
of pleurisy. On the 9th January, 1906, he was removed from his own 
house to the hospital, and was operated on there on the 12th January. 
He left the hospital on the 9th May, but remained an outdoor patient 
until the middle of August, and did not resume work again until 
January, 1907. He now claims as compensation £2 10s. per week 
during the period of his incapacity. 

The respondents set up two defences : (1) that the only injur; 
sustained by the claimant through the accident on the 22nd November, 
was a broken collar-bone, and that the attack of pleurisy from which 
he sufiered subsequently was due to other causes ; (2) that the amount 
of compensation was fixed by agreement at £5 13s. Id., and paid to 
the claimant, who signed the release referred to. 

It is not suggested that there was any fraud in connection with 
the execution of this release, but it is claimed that the claimant is 
not bound by it, because he did not understand that he was giving 
up any claim he might have against the respondents. It is probable 
that the claimant, as is so commonly the case, believed that his claim 
was for insurance, and that the insurance company had to pay him, 
but he admits that he read and understood the release, which stutes 
that he releases and discharges the Red Jacks SawmilHng Company. 
The following is claimant's evidence on the subject : " When I received 
last payment I told Ponsonby that I thought I would go to work 
again and sign oS. I was paid £1 8s. 4d., and he told me that was 
aU I was entitled to . . . When I said I wanted to be paid off 
I understood what I was doing ... I knew that when I signed 
off I would have no further citum ... I read document myself. 
I understood the effect of it. I knew that I was giving up all claims 
against the sawmilling company." The last answer he qualified on 
. re-esamination, saying that he thought he was signing off the insurance 
company when he signed the document. 

We find on this evidence that the claimant signed the release with 
fnll knowledge of its meaning and effect, and intending that it should 
operate as an agreement fixing the amount of compensation, and re- 
leasing all claims he had in connection with his accident. Dr. Millisg- 
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ton Bajrg that he told claimant on the day of the accident that he had 
his collar-bone and at least one rib broken, and a few days after- 
wards that there were signs of lung trouble. The claimant, when he 
settled with the insurance company on the 11th December, must 
therefore have known that there was a risk of further developments 
in connection with his accident, but notwithstandi^ this he elected 
to settle his claim, and we must now hold that he is bound by the 
releaae which he then signed. The case is similar to that of Shields 
V. Mill (3 Dec, W.C.O. 49), but is stronger than that case, because 
there the claimant alleged that he did not understand the meanii^ 
and effect of tjie release he had signed ; here the claimant admrta 
that he und^stood the meaning and effect of what he wAs dcnng 
«hen he signed the release. 

Th6 daun is dismissed, with costs £7 Ts., and diabursements and 
Wittaeflsee' expenses, to be fixed by the Cl«k of Awards. 

Dated tbis 11th day of Hafcb, 1907. 

W. A. 8iM, Judge. 



Published in July Labour Journal. 



NORTHERN (AUCKLAND) INDUSTRIAL DISTRICT. 



(4.) CLARK V, THE SETTLERS STEAJISHIF COMPANY (UMITED), 
In the Court of Arbitration of New Zealand, Northern Industrial 
District (Auckland). — John Clark, claimant, v. the Settlers' 
Steamship Company (Limited), respondent. 
Hearing, 11th April, 1907; judgment, 30th April, 1907, 
Mr, Prendergast for claimant; Mr. McGr^or for respondent. 

A claimant who had received conlributiom from his «<m, which 
he apj>lied towards his maintenance, held entitled to compensa- 
tion although he might have been able to maintain himself out 
of hit own earnings alone. 

JtJUQUENT OF THB CoURT, DELIVERED BT SiM, J. 

The claimant's son, Charles Clark, was employed on the respon- 
dent's steamer, the " Cotiti," and was drowned on the 9th Decem- 
ber, 1906, by falling overboard from that steamer while preparing 
to throw a rope to the wharf to berth the steamer. The claimant 
alleges that he was partially dependant on his son's earnings, but 



, Google 



this is disputed by the respondent. The story told by the claiiDant 
is corroborated to some extent by the evidence of his daughter, Mrs. 
Hoi^ard, and we aocept his statement that during the few weeks his 
Bon was employed on the respondent's boats he paid the claimant 
£1 per month out of his wagee, and that for some time before this, 
when at work, he paid the claimant Bs. per week out of his earnings. 
This coutributioH the claimant used with his own earnings for the 
purpose of maintaining himself. Although the claimant might 
have been able to niaintain himself out of his own earnings alone, 
the fact that he received a contribution from his son, which he 
applied towards his own maintenance, is sufficient, we think, to- 
establish a partial dependance. This view is justified by the de- 
cisions in Daries v. the Main Colliery Company (Limited) (1900 
A.C. 358; 2 W.C.C, 108) and HowelU v. Vivian and Sons (85 L.T. 
529; i W.C.C. 106). It is true, as pointed out by Mr. McGregor, 
that in these cases the deceased child had lived at home and had 
been maintained out of the family purse to which he had con- 
tributed, but that distinction is in favour of the claimant in the 
present case, because he received a contribution from his son which 
he applied exclusively towards his own maintenance. 

We hold, therefore, that claimant was in_ part dependant on the 
earnings of the deceased, and we award the sum of ^60 as com- 
pensation. We direct this sum to be paid to the Public Trustee 
to be invested by him, and the principal and interest to be applied - 
for the maintenance and benefit of the claimant as the Public- 
Trustee shall think fit until the fund is oThauated, and we reserve 
leave to the Public Trustee to apply to the Court ex parte for advice 
and directions. We order the respondent to pay the claimant's 
costs, £10 10a., with witnesses' expenses and disbursements to be 
fixed by the Clerk of Awards. 

Dated this 30th day of April, 1907. 

W. A. Sim, Judge. 



(6.) DUPPECV V. MACKLOW BROS. 

In the Court of Arbitration of New Zealand, Northern IndustriaF 
District (Auckland). — James Henry Duftecy, claimant, v. Mack- 
low Bros., respondents. 

Hearing, 11th April, 1907; judgment, 1st May, 1907. 

Mr. Prendorgast for claimant; Mr. McGregor for respondent. 

Set'pondenU held not entitled to deduct from compensation 
payable to claimant, a seaman, sums payable on his account for- 
hospital fees and maintenance under " The Shipping and Sea- 
men Jet, 1903," but held entitled to credit for three monthi'' 
wages paid in full under that Act. 
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JCOOUSNT or TBX COUBT, DELITEBXD BT SlU, J. 

The claimant was injured b; aocident in his right arm and leg on 
the 17th July, 1906, while working on the reepondent'B boow, the 
" Eia Ora." The only work he hoe done since the accident was in 
a bllliard-salooQ, but he had to give up this employment because, 
owing to hie injury, he could not kneel down t^ scrub the floor. 
He ie not able at present to resume work of the kind in which he 
was engaged at the time of the accident, and is not likely to be able 
to do BO unless he submits to the surgical operation recommended by 
Doctor Gordon and Doctor Eerz. The respondents are willing to 
pay the expenses of the operation, and we recommend the claimant 
to haye it performed as soon as possible. 

The claimant was working at wool-scouring in New South Wales 
from July, 1905, to November, 1906, at the wages of £1 12s. 6d. 
per week, without board. On leaving this work he came to New 
Zealand, and has been engaged from time to time as a seaman and 
cook on board scows, his wages being usually £6 per calendar 
month and found. The average of his weekly earnings while at 
work during the twelve months previous to the accident is less than 
£2 per week, but as his ordinary rate of pay for the work at which 
be was employed at the time of the accident was not less than 
£1 10s, per week the claimant is entitled to the minimum 6sed by 
section 2 of " The Workers' Compensation (or Accidents Act, 1905 " 
— viz., £1 per week. 

The respondents claim to deduct from the compensation to be 
paid to the claimant the following sums paid to him or on his 
account : (1) £18 for wages for a period of three months after the 
dat« of the accident; (2) :£14 3b. paid to the Auckland Hospital 
for fees on account of the claimant; (3) £6 2s. 6d. paid through 
the Shipping-master to the Auckland Sailors' Home for the main- 
tenance of the claimant from the 31st August to the 17th Ootdier, 
1906. 

" The Workers' Compensation for Accidents Act, 1900," pro- 
vides that in fixing the amount of the weekly payment regard Atail 
be had .... to any payment (not being wages) which the 
worker may receive from the employer in respect of his injury 
during the period of incapacity : See Second Schedule, subseoT 
lion (2) (.). 

We think that the respondents are not entitled to deduct the 
amount paid to the Auckland Hospital for fees nor the sum paid .to 
the Auckland Sailors' Home for maintenance. These were paid 
under the provisions of section 119, subsection (3), (e), of " The 
Shipping and Seamen Act, 1903," and ought not to be taken into 
account in assessing the compensation to which the claimant is 
entitled under the Workers' Compensation for Accidents Acts. The 
wages mentioned in the subsection we have quot«d must, we think, 
refer to wages which were due and payable to the claimant at. the 
date of the accident, and cannot include payments after that <iat» 
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for wages whioh haTe not been earned in an^ way by the claimant. 
To hold otherwise would mean that in the present onse ihe re- 
■pondenta would have to pay the olaimanta' wages in full for a 
oertain period aad compensation in addition for the sam« period. 
Thid cannot hare been the intention of the Legislature, and we hold, 
therefore, that tbe sum of ^18 paid for wages, although paid 
under " The Shipping and Seamen Act, 1903," must be taken into 
aocount. This payment covers the period of three mouths up to 
tbe 19th day of October, 1906, and we order the respondents to pay 
to the (daimant the weekly sum of £1 oommencing from the 19di 
day of October, 1906, and to continue during the total or partial 
incapacity for work of the claimant or until the same is ended, 
dimtni^ed, or redeemed in accordance with the provisions of the 
Art. 

We allow the claimant costs, j£10 lOs., with witnesses' expenses 
and diabursements to be fixed by the Clerk of Awards. 

Dated this Ist day of Hay, 1907. 

W. A. Siw. Judge. 



(6.) PHINIX V. BROWN BROS. AND GEDDES. 
Id the Court of Arbitration of New Zealand, Northern Industrial 

District (Auckland). — Rose Phiniz, claimant; Browo Bros, and 

Geddee, reapondants. 
Hearing, 10th May, 1907; judgment, 13th May, 1907. 
Mr. Skelton for respondents; the claimant appeared in person. 

Order made termitiating payments t*nder award as worker 

vat receiving higher wages titan when award viat made. 
This is an application by the respondents for an order reviewing 
and terminating the weekly payments payable under the award of 
the Court made on the 16th January, 1902 (1 Dec. W.C.C. 1). At 
the date of the accident by which the claimant was injured she was 
earning 6s, per week, and the Court ordered the respondents to pa;- 
4ier a sum of 2s. per week during her partial incapacity. The 
evidence called in support of the present application proved that 
the claimant has been working for the last six months in a laundry. 
She was paid 18b, per week for the first four months, and she is now 
being paid £1 per week. In these oirourastancee it is clear on the 
authority of the cases cited by Mr. Skelton— Irons v. Davis (1899 
2 Q.B. 330); Pomphrey v. Southwark Press (1901 1 Q.B. 86)~that 
the respondents are entitled to the order asked for. In the last- 
mentioned case a lad was injured by accident in his right hand. 
Just before the accident he was earning 10s. 6d. per week as an 
apprentice. The County Court Judge awarded him a weekly 
pajrment of Sa. fid. At a later dat« be returned to die service of 
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the same eniplo;er« ae & labourer, and he earned lla. 2d. a week. 
The employerB then applied to the County Court Jud^ to terminate 
the weekly payment under the award. The County Court Judge 
wae of opinion that the applicant was earning 3b. 6d. a week leae 
than he would have been able to earn if be bad bad thB uw of his 
right hand, and he refused to terminate the payment. This de- 
cision was reversed by the Court of Appeal, and an order was made 
reducing the amount of the award to Id. a week. In the present 
case it seems clear that the claimant will not at any time hereafter 
be unable, owing to the injury, to earn more than the wage she was 
iarning at the date of tbe accident, and it is therefore tmnecessary 
to keep the matter open by reducing the weekly paymeint to a nominal 
sum, and we make an order terminating the weekly payments as 
from this date. 

Dated this 13th day of Mav, 1907. 

W. A. Siu, Judge. 



(7.) ROSSO V. SKINNER. 

In the Court of Arbitration of New Zealand, Northern Industrial 
District (Auckland). — Before His Honour Mr. Justice Sim and 
Messrs. Brown and Slater (members of the Court). — Between 
Giovanni Rosso and Barcio Lucia Rosso, claimants, and John 
Henry Skinner and others, defendants. 

Hearing-(no date given) ; judgment, 1 5th May, 1907. 

JVDOHBirt, DELIVERRD BT SiM, J. 

Isr this case the claimants are foreigners residing permanently at 
Syracuse, in Sicily. They claim compensation under " The 
Workers' Compensation for Accidents Act, 1900," in respect of the 
death of their son, Concetto Rosso, who, it is alleged, was drowned 
at the wreck of the respondents' auxiliary sailing-vessel, tbe 
*' Aotea," on or about the 17tb July, 1906, at Waipiro Bay in New 
Zealand. Tbe respondents now apply tor an order directing the 
olaimants to give security for tbe costs of the arbitration and 
staying further proceedings in tbe arbitration until such security 
is given. It was decided by this Court in the case of the Public 
Trustee v, Maodonald (8 Gaz. L.R. 354; 4 Dec. W.C.C. 38) that 
dependants who are foreigners and domiciled out of the Colony of 
New Zealand are entitled to oompensation in respect of the death of 
a worker killed by accident in New Zealand, 

The olaimante in the present case are therefore entitled to com- 
pensation if they can prove the factM alleged in their application. 
Tbe queetioti the Court has now to determine is wlietfaer the 
claimants ought to be ordered to give security (or ooste. We are 
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satisfied that this Court has juriHdiotion to order a olaimaut who 
is resident out of the colony to give such eecurity. The history of 
the practice with regard to security for costs in the common-law 
Courts in England is given in the following passage from Tidd'» 
Practice .(9th ed. [1828], p. 534) : " It was formerly not usual to 
require security for costs where the plaintiff resided abroad except 
in ejectment or actions qui tani, for it was considered that such a. 
proceeding might have afiected trade by excluding foreigners from 
our Courts, and would be a means of clt^ging the course of justice. 
But now, although a plaintifi is not compellable to give security for 
costs merely as a foreigner if he reside in this country, yet, whether 
ho be foreigner or native, if he reside abroad, out of the reach of 
the process of the Court, the proceedings may in general be stayed 
on a proper affidavit till his return or security be given for th© 
payment of coats." 

In New Zealand, the Code of Civil Procedure in the Suprran© 
Court (Rule.54:I) provides that if the sole plaintiff or all the plain- 
tiSa iif an action be resident out of the colony, the Court may, on 
the application of the defendant, order security to be given for the 
costs of the action. 

We think that in ordinary cases of applications for arbitration 
in this Court a claimant who is resident out of the colony should 
not be required to give security for costs. The claimants in most 
of such cases must be, of necessity, poor persons, and to require 
them to give security for costs before allowing them to prosecute 
their claims would be really to deprive them of the benefit of the Act. 
The statute is a remedial measure, and, although the L^islature 
may not have had foreign dependants in view when passing it, this 
Court ought not to establish a rule of practice that, in effect, would' 
exclude that class of dependants from the operation of the Act. 

The principle on which this Court should deal with applications 
for security for costs in such cases is similar, we think, t« that laid 
down by Cave, J., in the case of Pritchett v. Poole (76 L.T. 472) 
in connection with security tor costs on appeals from County 
Courts : " The County Court," he said, " was established primarily 
for poor persons. The parties coming before it must often be 
without means. If, as a general rule, security for costs must be 
given where such persons wish to appeal, injustice must frequently 
result. All we can do in such cases is to see that there is reasonable 
ground for their coming here." 

We think that foreign claimants in compensation cases should 
not be required to give security for costs unless the respondents can 
satisfy the Court that there is reason for suspecting that the 
claimants have no reasonable grounds for coming to the Court. 
In any case of this kind the Court will exercise its jurisdiction to 
order the claimant to give security for costs. Tt has not been 
suggested that the present is such a case, and the application for 
security is therefore dismissed. 
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In CBBea where the claimante hare to apply for an order for 
the examination of witnesses abroad they will not be entitled as of 
course to such an order, but the terms on which the order is to be 
granted will have to be carefully considered in each case with the 
view of preventing the respondents from being oppressed by having 
to incur costs which, in the event of their succeeding, they will not 
be able to recover from the claimants. 

Dated this 15th day of May, 1907. 

W. A. Sim, Judge. 



(8.) SALT V. l-HE KAURI TIMBER COMPANY [LIMITED). 
In the Court of Arbitration of New Zealand, Northern Industrial 
District (Auckland),— Arthur John Salt, claimant, v. the Kauri 
Timber Company (Limited), respondent. 
Hearing, lOtb April, 1907; judgment, 13th May, 1907. ■ 
Mr. Prendergast for claimant^ Mr. McVeagh for respondent. 

Claimant laet his right arm, through attempting to remove a 
piece of loose belting from a revolving shaft. He had placed the 
belting there for hit own amuiement, and attempted to remove 
it under the orders of a fellow-worker, to whose ordert he wa» not 
ordinarily subject. Held, That the claimant had not been guilty 
of serious and wilful misconduct, and that the accident by which 
he was injured was caused by his obedience to an order given by 
a fellow-workman, in the interests of his employer, in what 
must be regarded as an emergency. It arose out of and in the 
course of his employm,ent, and claimant was entitled to com- 
pensation. 

Jddghbnt of tub Codrt, oELivEREn Br Sm, J. 
The claimant waa working in respondent's sawmill at Waimamakau, 
Hokianga, on the 27th July, 1906. His duty was to receive timber 
as it came down from a sboot and place it on trucks. At a dis- 
tance of from 15 ft. to 30 ft, from this shoot was a main shaft. 
On that day a piece of loose belting had got twisted round this 
shaft while in motion, and claimant was ordered by Bridge, a 
fellow- worker, to remove it. He attempted to do this, and was 
carried over the shaft, and sustained injuries which resulted in the 
loss of his right arm below the elbow. There is a conflict of evi- 
dence as to how the piece of belting got on the shaft. Claimant's 
version of the matter is this : It was part of his duty to keep the 
shoot at which he was working clear from rubbish; in performing 
this duty he threw the piece of belting towards a hollow underneath 
the shaft, and by accident it fell on the shaft and got twisted round 
it. A different account of the matter is given by Whitefield, a 
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teilow- worker, who was working at a drag-saw about 30 ft. from 
where the accident happened. This is his description of what t«iOk 
place : " I was irorking at tail of drag-law when accident happened. 
I could aee what Salt was doing. Shoot was clear just before 
accident. I sair him go towards the shaft, which was about 30 ft. 
from ahoot. No business to take him there. He picked up a pietSe 
of belting and placed it on the shaft. It was l^ihg beside the 
shaft — a few feet away from it. The shaft was in motion, 
and the belting rolled round the shaft and left a foot or eighteen 
inches flapping. He watched it for a few minutes, and then he 
went back to his work. As he nas returning Mr. Bridge told him 
to turn round and remove it. Bridge is head of drag-bench. Salt 
is not subject to his orders. Salt went back and tried to get hold 
of belt, and either got hold of it or got his hand fast. He was 
carried over the shaft." It is difficult to believe that the piece of 
belting could have got on to the shaft in the way described by 
claimant, and on this point we accept Whitefield's account of the 
matter iu preference t« claimant's. Whitefield gave his evidence 
quite fairly, and it was not suggested that he had any motive for 
telling a false story to the prejudice of a fellow -worker. 

Mr. McVeagh, who appeared for the respondent, contended that 
the claim must fail because (1) the accident by which claimant was 
injured did not arise out of and in the course of his employment; 
(3) the injury to the claimant was attributable to his own serious 
and wilful mi aeon duct. 

It will be eonrenient to deal first with the question of serious 
and wilful misconduct. The claimant was eighteen years of age 
when the accident happened. He was not shown to have had any 
experience in connection with machinery, and it was not su^eeted 
that he had been forbidden to go near the shaft. In placing the 
piece of belting on the shaft for his own amusement as described by 
Whitefield, ha was not aware, we think, that he was misconducting 
himself in anv wav. In the recent case in England of Johnson v. 
Marshall, Sons, and Company (Limited). ([1906] A.C. 409), the 
question of what amounts to serious and wilful misconduct was con- ' 
sidered by the House of Lords, and in the course of. his judgment 
in that case the Lord Chancellor (Lord Loreburn) said this : " The 
word ' wilful,' I think, imports that the misconduct was deliberate, 
not merely a thoughtless act on the spur of the moment. Further, 
the Act says it must be ' serious,' meaning not that the actual con- 
sequences were serious, but that the misconduct itself was so." In 
the present case we think that the misconduct of the claimant in 
placing the belting on the shaft was neither serious nor wilful. 
According to Whitefield's account of the matter the claimant evi- 
dently did not regard his act as anything more than a harmless 
amusement. And harmless it might have been, so far as the 
claimant was Concerned, had it not been for the interference of 
Bridge, who ordered him to return and take the belting off the 
shaft. The olaitnant was returning to his work, and if Bridge had 
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not giTen this order the belting might have remained oo the shaft 
without harm to anybody until the machinery was stopped. The 
injury to the claimant was caused not by his placing the belting on 
the shaft, but by hie attempting to remove it while the shaft was in 
motion, and this he did under the, orders of an older and mora 
experienced workman. In view of the order given to him by 
Bridge the claimant was justified in thinking that it was proper 
for him to attempt to remove the belting from the shaft, and this, 
apart from anything else, is sufficient to distinguish the case from 
that of Powell v. the Lanarkshire Steel Company (Limited) {6 
Eraser, 1039), on which Mr. McVeagh relied at the heariog. In 
our judgment, therefore, the respondent has failed to establish 
that there was serious or wilful misconduct on the part of the 
claimant in placing the belting on the shaft or in attempting to 
remove it. 

We proceed now to deal with the more difficult question of 
whether the accident arose out of aud in the course of the daimant'a 
employment. It is clear that if the claimant's attempt to remove 
the belting from the shaft had been made without any order from 
Bridge the claimant would have been acting outside tho scope of 
his employment, and would not have been entitled to compensation. 
His position would have been the same as that of the claimant in 
Smith V. Lancashire and Yorkshire Railway Company ([1899] 1 
Q.B. 141 ; 1 W.C.C. 1), where it was held that an accident that 
occurs to a workman while doing something for his own pleasure 
foreign to his duty and his employer's interest does not arise out 
of and in the course of the employment. Does, then, the fact that 
in attempting to remove the belting from the shaft the claimant 
was acting under the orders of Bridge make any diSereace? Bridge 
was not called as a witness, and we do not know what was in hia 
mind when be gave the order to the claimant, but we are justified 
in assuming that in giving this order he was acting in the intereete 
of his employer and for the purpose of preventing the risk of 
damage to person or property. Now, if Bridge himself, with this 
object in view, had attempted to remove the belting and been in- 
jured in the attempt, the decision of this Court in the case of 
Hosking v. the Rising Sun Gold-dredging Company (Limited) (t 
Dec. W.C.C. 3i) is an authority for saying that he would have been 
entitled to compensation. If Bridge would have been justified in 
attempting himself to remove the belting, then a fellow -worker, 
although not strictly under Bridge's orders, would have been justi- 
fied, we think, in obeying Bridge's orders to remove it. Does the 
fact that the claimant was himself the cause of the mischief which 
was to be remedied make any difierenoel We think that it should 
not make any difierence unless the claimant's act in causing that 
mischief amounted to serious and wilful misconduct, and we have 
held that it did not amount to that. The placing of the belting 
on the shaft and the attempt to remove it did not form one con- 
tinuous transaction. The claimant had left the immediate neigh- 
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bourhood of the shaft and was returning to the shoot when Bridge 
ordered him to remoTe the belting, and he then returned to the 
shaft. As we have decided that the claimant was not guilty of any 
serious or wilful misconduct in placing the belting on the shaft, 
we are entitled, we think, to treat the caae in exactly the same way 
as if the belting had been placed on the shaft by some one else or 
had got there accidentally. Mr. McVeagh has argued that Bridge 
was not entitled to address any commands to the claimant. It is 
true that the claimant was not working under Bridge's control or 
orders, and that Bridge was not entitled to direct him in connection 
with his ordinary work. This, however, was an emergency in 
which Bridge, acting, as we conolude, in what he believed to be the 
interests of his employer, thought it necessary to hare the belting 
removed from the shaft, and in such a case a worker would be 
justified in obeying his order to remove it, although not ordinarily 
subject to his authority. The order was given by Bridge in a very 
peremptory manner, and it was natural and proper for the claimant 
it obey it as he did. 

We hold, therefore, that the accident by which the claimant 
was injured was caused by his obedience to an order given by a 
fellow-worker in the interests of his employer, in what must be 
regarded as an emergency, and thus arose out of and in the course 
of claimant's employment. 

We find that the average of the claimant's weekly earnings 
while at work during the twelve months previous to the accident 
was £2 6s., and we fix the compensation at the minimum of £1 per 
week prescribed by "The Workers' Compensation for Accidents 
Act, 1905." We award the claimant £1 per week as from the date 
of the accident, to be paid to him by the respondent during his 
partial incapacity for work until such payment is redeemed or 
ended in accordance with the provisions of the Act. We allow the 
claimant £10 10s. costs, with disbursements and witnesses' expenses 
to be fixed by the Clerk of Awards. 

Dated this 13th day of May, 1907, 

W. A. Sim, Judge. 



■ ■ (9.) WESTON B. JESSEN. 

In the Court of Arbitration of New Zealand, Northern Industrial 
District (Auckland). — Nathaniel Charles Weston, claimant, v. 
William jessen, respondent. 
Hearing, 11th April, 1907; judgment, 1st May, 1907. 
Mr. Prendergaet tor claimant; Mr. Tole for respondent. 
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Thb claim&nt was injured by an acoideot in the Calliope Dock on 
■&6 27th November, 1906. He was taken to the Aaokland Hospital 
after ttie accident and found to be Buffering from a sprained ankle, 
a slight scalp-wound, and nerrouH shook due to the immersion and 
knocking- about he sustained when the accident happened. We are 
satisfied that when he was discharged from the hospital on the 24th 
December, 1906, he was quite recovered from the sprain and the 
'soalp-wound. We think, however, that he had not recovered then 
from the nervous shock, and that for another month at least he was 
^ot as fit for work as he had been before the accident. The claimant 
had been paid compensation up to the 24th December, and we award 
him a further sum of £6 as compensation, and we order the re- 
-spondent to pay claimant's costs, £5 5s., with witnesses' expenses 
and disbursements to be fixed by the Clerk of Awards. 
Dated this Ist day of May, 1907. 1 

W. A. Sim, Judge. 



TARANAKl INDUSTRIAL DISTRICT. 



(10.) MORRISON p. HICKS AND REEVE. 

In the Court of Arbitration of New Zealand, Taranaki Industrial 
District. — John Roderick Morrison, claimant; Robert Hicks 
and Richard Reeve, respondents, 

Mr. Halliweil for olaimant; Mr. Weigh for respondent Hicks; Mr- 
Barton for respondent Reeve. 

JUDOMBNT OF COORT, nBLIVBRBD BI SiM, J. 

Thb claimant was emplojed by the respondent Reeve as a farm 
hand, and on the 10th October, 1906, in the course of his work, was 
injured by an accident which is thus described in his application for 
arbitration: — ''The claimant was engaged in assisting to unload 
eans of milk from a wagon for the purpose of emptying milk into 
pig-barrels. The horses attached to wagon apparently took fright 
and swerved, causing the wagon to overturn, and either the wagon 
or one of the milk-cane, which were full, fell on the claimant's leg, 
«auBing compound fracture." 

It is admitted that the claimant is entitled to compensation, and 
the only question in the case is as to the position of Uie respondents 
with regard to the payment of such compensation. The claimant 
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when injured was working on a farm belonging to the respondent 

Hicks, on which the bueiness of dairy-farming was being carried on 
under the provisions of a written agreement made between the re- 
spondents on the 26th M^y, 1904. That agreement is as follows : 
"Hawera, 26th May, 1904. 

"An agreement between Robert Hicks and Richard Reeve: — 

" Robert Hicks to provide from UO to 120 cows, horses, wagous 
or drays, milk-cans, buckets, and all other utensils neoessary t» 
carry ob the work of the dairt', with sufficient grazing for cows and 
horses, house-rent free, and milk for family. 

" Richard Reeve with his family to proyide a,ll labour of milking 
cows, taking milk to the factory, feeding caJves and pigs, maia- 
taining fences and dams where cows grazing, and feeding hay to 
cows when required. 

" Robert Hicks to take three-fifths, and Ricliard Reeve to take 
two-fifths of ^1 returns from milk and calves, and two-fifths of net 
returns from pigs. Calves to be weaned at four and a half months 
old. Returns from pigs and calves to be divided when sold. 

" The terms of this agreement to be in toi-ce for three vears from 
the Ist July, 1904, to the 30th June, 1907. 

" Failing ti carry out these conditions Richard Reeve to forfeit 
one average month's returns fronr milk. 

" Robert Hicks, 
"Richard Rebvr." 

It was contended by Mr. Barton for the respondent Reeve — 
{I) That this agreement established the relation of master and 
servant between Hicks and Reeve, that the claimant, although hired 
by Reeve, must be treated as in the employ of Hicks, who was there- 
fore liable to pay the compensation to which claimant was entitled ; 
(2) that if the agreement did not establish the relation of master- 
and servant between Hicks and Reeve, it made them partners in the 
business of dairy-forming, and that they were therefore jointly 
liable to pay the compensation. 

Mr. Welsh, en the other hand, contended that the agreement 
should be treated as a contract by Reeve for the execution of work 
for Hicks within the meaning of section 16 of " The Workers' Com- 
pensation for Accidents Act, 1900," and that by virtue of that 
section Hicks and Reeves wltb' jointly and severally liable as 
principal and contractor re'jpectively for the com)>ensation payable 
to claimant. Hicks beintr entitled to be indemnified by Reeve. 

The view we take of the matter is that the agreement of tho- 
36th May. 1904, created a partnership between Hioks and Reeve in 
the business of dairy-farm in g. Hicks was bo pijocide all the capital 
in the shape of cows, horses, end plant required for the bufiiaess' 
and the necessary grazing for the cows and horses, and Reeve was to- 
provide all the labour necessary for carrying on the business. The 
provision in the agreement that Reeve is to take two-fifths of the net 
returns irum pigs shows that the parties contemplated the purchase- 
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of pigs and the resale of them after having been fattened with the 
skimmed milk from the factory. " Net returnB " are mentioned 
in connection with the pigs because the purchase-money paid (or 
them would haye to be first repaid out of the proceeds before any 
division took place, but the word " net " is not used in connection 
with the returns from milk and calves because in the case of these 
there is no deduction to be mude, and these returns together with t±ie 
net returns from the pi^x ccnstitute the profits of the buBiness. The 
gross returns from the milk and calvee are in fact the profits from 
them. There is thus an agreement by which Reeve is to receive a 
share of the profits of the business, and that is prima facte evidence 
that he is a partner in the business, and there is nothing in the 
document or in the circumstances which conflicts with that evidence. 
It is not essential to the existence of a partnership that there shall 
be any joint capital or stock (see Lindley on Partnership, 7th ed., 
p. 50), and the oases referred to by Lindley establish that persons 
may be partners in the profits of a basiness altliough the instru- 
ments by means of which the profits are to be earned belong to one 
of the parties only. 

We hold, therefore, that Beeve and Hicks were partners in the 
business of dairy- farming, in the work of which the claimant was 
injured. This view disposes of Mr. Barton's first contention. It 
also disposes of Mr. Welsh's contention, because Reeve cannot be a 
partner and at the same time a contractor under section 15 of the 
Act. 

The claimant was earning about £1 15s. per week at the date 
when he was injured, and he is therefore entitled to the minimum 
fixed by " The Workers' Compensation for Accidents Act, 1905 " — 
viz., £1 per week. 

We award £1 per week as compensation to be paid by the 
respondents to the claimant as from the date of the accident during 
his total or partial incapacity until such payment shall be ended or 
redeemed under the provisions of the Act. We order the respon- 
dents to pay the claimant's costs, £10 10s., with disbursements and 
witnesses' expenses to be fiied by the Clerk of Awards. 

Dated this 29th day of May, 1907. 

W. A. Sim, Judge. 
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WELLINGTON INDUSTRIAL DISTRICT. 



(11.) HALL V. ORR. 
In the Court of Arbitration ol! New Zealand, Welliugton Industrial 

District.— Annie Hall, Lily Ethel Eall, and Florence Eva Hall, 

claimants; and Thomas Orr, respondent. 
Mr. Myers for claimants; Mr, Blair for respondent. 

Jddohbnt of thb Court, dblitbrhd bt Siu, J. 
Tbh olaimants in this case are the mother and sisters respeotively 
of John Pazton Hall, who was injured by falling from a scaSotd 
when working on a building which the respondent was erecting in 
Tinakori Road, Wellington. The accident happened on the 24th 
October, 1906, and Hall died on the 2»th October, 1906. He was 
working as a carpenter, and his wagee were at the rate of Is. 4d. 
an hour. He had worked two full days for the respondent, and met 
with the accident which resulted in hie death on the third day of 
hie employment. 

The claimants reside in Auckland, and it has been proved that 
the deceased used to send money from time to time to his mother, 
which she used for maintaining herself and her daughters. The 
moneys thus remitted averaged from 15s. to 20b. per week. 

The only question we have to determine is the amount of com- 
pensation to be awarded to tho olaimants. We think that X200 
would be a fair sum to allow, with £20 for funeral eipenses. We 
therefore award the sum of £220 to be paid by the respondent to 
the claimant Annie Hall. Of this the sum of £200 is to be applied 
by her for the maintenance of herself and the other claimants. We 
order the respondent to pay the daimanta' oosta, £10 lOs., with dis- 
bursements and witnesses' expenses to be fixed by the Clerk of 
Awards. 

Dated this Ist day of June, 1907. 

W. A. Sim, Judge. 



(12.) STENERSEN v. THE KINO. 
In the Court of Arbitration of New Zealand, Wellington Industrial 

District. — Eliisa Stenersen and others, olaimants, and His 

Majesty the King, respondent. 
Mr. Blair for claimants; Mr. Myers for respondent. 

JnOOUBNT OP THE CoURT, DBLITBRBD BT SlU, J. 

Thb claimants in this case are respectively the widow and children 
of Christian Stenersen, who was drowned at the mouth of the 
Earamea River on the 18th July, 1906, through a boat from whi^ 
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BOundiDgs were being taken on the bar at the mouth of that river 
being overturned. These eoundingB were being taken on behalf of 
the Public Works Department under the super in ten deooe of Mr. 
Harold Thompaon, an engineer in the service of that Department. 
The boat in question belonged to the scow " Rangi," of wfaidi 
Stenersen was master, and when the accident happened the boat 
was being steered b; Stenersen and pulled i>j two of his crew, 
while the soundings were being taken by Hunter, who had been em- 
ployed by Mr. Thompson to assist in the survey. The boat was being 
used in pursuance of an agreement between Thompson and Stener- 
een, by which Stenersen, for £2 per day, was to provide a boat and a 
orew of two men to enable the soundings to be taken. He was also 
to take charge of the boat himself, but beyond this be was not to 
assist in the soundings. 

Two questions were argued by counsel at the hearing : (1) Whether 
in the circumstances Stenersen was a worker within the meaning 
of "The Workers' Compensation for Accidenta Act, 1900," or a 
contractor. (2.) Whether the work in which he was engaged came 
within the terms of section 4 of the Act. 

As to the first question, we have come to the conclusion that 
Stenersen was a contractor, and not a worker. He ^reed for a 
stipulated sum per day to provide a boat and crew to be used in 
oonneotion with the soundings, and we cannot see any distinction 
in principle between this case and the cases of Levett v. Bignell 
(2 Dec. W.C.C. 40) and Slade v. Gordon (8 Gaz. L.R. 319; 4 Deo. 
W.C.C. 47) decided by this Court. In the first case the owner of 
a traction-engine agreed to give the use of it for the purpose of 
shifting a house at £3 per day, it being understood that an engine 
to do the work required two men. The owner and his son attended 
to the engine, and, in the course of the work, the owner was in- 
jured. He was held to be a contractor. In. Slade v. Gordon the 
claimant was asked to bring a lorry and assist in removing ma- 
chinery from a mill, and in doing this he was injured. There was 
a dispute as to whether he was to be paid by the hour or by the day, 
but without deciding that question the Court held that the claimant 
was a contractor. It is true that in the present case it was part of 
the agreement that Stenersen himself should take charge of the boat, 
and if a separate sum had been fixed as the remuneration for his 
own personal services his position would have been similar to that 
of the surfaceman in Warrington v. Opotiki Town Board (6 Gaz. 
L.R. 234; 2 Deo. W.C.C. 4), who was paid a daily wage for his 
work on the roads and a separate additional sum for the use of bis 
horse and dray. There was, however, no such agreement in the 
present case, and for the stipulated sum Stenersen was to provide 
not only a boat, but also a crew of two men, to be selected by him- 
ndf, to pull it. He alone was responsible to the crew for whatever 
remuneration they were entitled to receive, and would also be 
responsible to strangers for their negligent acta in the performance 
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of their work: See Dalyell v. Tyree (8 E.B. and E. 899; 28 
L.T.K.B. 59). 

Mr. Blair re]ied on the fact tLat it was Stenersen's duty to take 
the boat where directed by Thompson or Hunt«r as proving that 
Stenersen was a servant only. In determining whether one person 
is or is not in the service of another, the question of who has the 
control of the manner in which the work shall be done is, no doubt, 
an important one; but, in fixing the places at which soundings 
were to be taken, Thompson and Hunter were not, we think, exer- 
cising any control over the manner in which the work was to be 
done. The contract was to take the boat to whatever places on 
the bar at which it was deemed necessary to take soundings, and in 
fixing these Thompson and Hunter were only fixing the places to 
which Stenersen would have to take the boat in pursuance of hi» 
contract. It would be tor Stenersen to decide in what manner the 
boat sSould be taken to any particular place and to give the 
necessary directions to his crew. 

A serious difficulty in the way of holding Stenersen to be a 
worker is that it would be impossible to say what his earnings were 
for the purpose of computing compensation. The £2 per day 
agreed to be paid could not be treated as his earnings, for that 
sum includes remuneration for the use of the boat and crew, and it 
would be impossible for the Court to say what sum should be treated 
as Stenersen's earnings as a worker. The application for arbitra- 
tion avoids this difficulty by giving Stenersen's earnings as master 
of the scow. It is, of course, clear that the compensation, if 
awarded, could not be assessed on that basis, but must be based on 
the earnings in the employment of the deceased in the service of the 

We hold, therefore, that Stenersen was a contractor, and on 
that ground the claim must fail, and it is unnecessary for us to 
decide the other question argued at the hearing. The application 
is dismissed. 

Dated this let day of May, 1907. 

W. A. Siu, Judge. 



(13.) McCarthy v. ross and sons. 

In the Court of Arbitration of New Zealand, Wellington Industrial 
District (Napier). — Timothy McCarthy, claimant, and William 
Ross and Sons, respondents. 

Mr. Westall for claimant; Mr. Creswell for reepondente. 

JunaUBNT OF THE CoURT, DELITERBD BT SlU, J. 

This is an application by the respondents for an order reviewing 
the weekly payments under an order made by this Court on the 20tli 
November, 1905. The claimant's left arm was crushed by an acci- 
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dent arising out of and in the course of his employment by the 
reapondenta on the 29th March, 1906, and he was awarded a sum 
of 10s. per week during his total or partial incapacity for work. 
At the date of the accident claimant was earning £1 7s. 6d. per 
week, but the average of his weekly earnings while at work during 
the twelve months previous to the accident was only £1 per week. 
Since the 26th February, 1907, the claimant has been in regular 
employment at a weekly wage of £1. 

Mr. Creswell contended that, as the claimant wae earning as 
much now as the average of his weekly earnings for the twelve 
months previous to the accident, the respondents were entitled to 
have the payments under the order terminated, while Mr. Westall 
contended that as the claimant was earning £1 7s. 6d. per week at 
the date of the accident the payments under the order should not be 
reduced to less than Ts, 6d. per week. 

Although clause (d) of subsection (2) of section 1 of the Second 
Schedule of " The Workers' Compensation for Accidents Act, 1900," 
has been repealed (Amendment Act of 1902, section 3) and is now 
replaced by section 2 of " The Workers' Compensation for Accidents 
Acts Amendment Act, 190i," clause (e) of subsection (2) of the Act 
of 1900 is stilt in force, and in filing the amount of a weekly pay- 
ment regard must be had to the difterence between the amount of 
the average weekly earnings of the worker before the accident and the 
average amount which he is able to earn after the accident. This 
provision was taken from the English Act, and it is clear from the 
decisions in England on the subject that if there is not any dif- 
ference between the two amounts a claimant is not entitled to an 
award for anything more than a nominal amount : Irens v. Davis 
([1899]2 Q.B." 330), Chandler v. Smith ([1899] 2 Q.B. 606). In 
dealiug with an application to review the payments under an order 
the same rule must be applied as would be applied were the injured 
worker applying for an award, and if, when the application to 
review is made, the worker is able to earn as much as he was earning 
before the accident the payment must be determined or reduced 
to a nominal amount : Pomphrey v. Southwark Press ([1901] 1 Q.B. 
86). 

If in the present case the claimant had been applying for an 
a vard the Court could not have awarded him more than a nominal 
amouDt in respect of the period since he obtained his present em- 
ployment, and it follows, therefore, that the payments under the 
existing order of the Court should be reduced to a nominal amount. 
This Court has power to make the reduction operate retrospectively 
as from the date on whiiik the claimant's incapacity ceased : Morton 
and Co. (Limited) v. Woodward ([1902] 2 K.B. 276); and we make 
an order reducing the amount of the award to Id, per week as from 
the 26th day of February, 1907. If at any time hereafter the 
claimant is unable owing to his injury to earn at least £1 per week 
he may apply to this Court to increase the weekly payment. 

Dated this 2ith day of June, 1907. 

W. A. Sm^Judge., 
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(14.) GOODIN V. T. STUART, C SIUART, AND R. PHILLIPS. 
In the Court of Arbitration of New Zealand, Wellington IndnBtrial 
District (PalmerBton). — Henry Goodin, claimaBt, and Thomas 
Stuart, Christina Stuart, and Robert Phillips, respondentB. 
Mr. Carty for claimant; Mr. Haggitt for respondent Thomas Stuart, 
Mr. Sandilands for respondent Christina Stuart, Mr. Graham 
lor respondent Robert Phillips. 

The words " other property," in dauie (a), subeeclion (S), of 
section 15 of " The Workers' Compemation for Accidents Act, 
1900," must he conttnted to mean property of the tame genus 
a« land, building, or vessel, and not to include gueh property ae 
firewood. 

Cutting firewood for dotnestie use is not work in agrievlture 
within the meaning of tection 5 of " The Workers' Compensa- 
tion for Accidents Act Amendment Act, 190S." 

Claimant's injury held in the circumstances not to he cttri- 
butable to serious and wilful m,%sconduct on his part. 

JUDOMEHT OF CoURT, DELIVERED BT SiM, J. 

Thb claimant in this case was employed by the respondent Ro)>crt 
Phillips as an engine-driver to drive an engine which was used in 
connection with a threshing-mill and chaS-cutter, and also in 
connection with a circular saw. On the 8th February last the 
respondent was engaged in cutting chafF on ,a farm at Awahuri 
belonging to the respondent Christina Stuart. After thiu had 
been finished he was employed by the respondent Thomas Stuart to 
cut some firewood belonging to Stuart which was then on the f^irm. 
The respondent Phillips was feeding the saw himself for some time, 
and then changed places with claimant, who had been attending 
to the engine. The claimant attempted to remove some chips nbicn 
were lying on the saw-bench in front of the saw, his hand got caught 
in the saw, and he sustained injuries which resulted in the loss of 
the thumb and forefinger of the left hand. The claimant stated 
that the accident was caused by a fellow-worker named Masters 
having knocked his arm with a piece of wood which he was bring- 
ing to the saw, but claimant's evidence on this point was contra- 
dicted by the other witnesses, and we find this statement to have been 
disproved. 
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The respondent Phillips set up the defence of serious and wilful 
misconduct on the part of the claimant. He swore that when put- 
ting claimant to work at the saw-beuoh he told him to be careful 
to keep his hands away from the saw, and it was contended on his 
behalf that this amounted to an explicit order to claimant not to 
remove chips with his hand, and that his disobedience to this order 
amounted to serious and wilful misconduct, to which his injury 
was directly attributable. 

Claimant denied that any such order was given to him, but ad- 
mitted that Phillips mii^ht have told him to take care of the saw ; 
while Stuart, who was jiresent at the time, swore that all he heard 
Phillips say to claimant was, " Now, Harry, be careful with that 
saw." Masters was alsc present, but he did not bear anything said 
by Phillips on the subject. The position, therefore, is that Phillips's 
evidence is contradictod by claimant, and is not corroborated by 
Stuart, who was called by Phillips, nor by Masters, who seemed 
to be in the position of an independent witness. 

The onus of establishing serious and wilful misconduct lies 
on the employer, who, when he relies on disobedience to an order 
as establishing such misconduct, must prove that the order was in- 
tended to be implicity obeyed at all events, and that this was made 
clear to the worker : Walsh *. Brown (8 Gaz. L.R. 321). The re- 
spondent Phillips has failed to satisfy us that any explicit order 
was given to the claimant not to remove chips with his hands. We 
think that whatever may have been said on the subject by Phillips 
did not amount to more than sound advice, and it is clear that the 
disregard of any such advice would not amount to serious and wilful 
misconduct or to anything more than carelessness : Teal v. Stevens 
{7 Gaz. L.R. 60). We hold, therefore, that the respondent Phillips 
has failed to establish the defence of serious and wilful misconduct. 

The respondent Thomas Stuart contended that the case did not 
come within the terms of section 15 of " The Workers' Compensa- 
tion for Accidents Act, 1900," for the reason that the work in 
which the claimant was employed was not directly a part of or a 
process in the trade or business of Stuart, and did not relate to 
the land, building, vessel, or other property of Stuart. The fire- 
wood which was being out when claimant was injured was intended 
for domestic use in the dwellinghouse on Mrs. Stuart's land in 
which Stuart and his wife lived, and was not intended for sale, 
and it is clear, therefore, that the cutting was not any part of or 
process in any trade or business carried on by Stuart. The fire- 
wood, however, was Stuart's property, and it is contended for the 
claimant that it was " other property " within the meaning of 
clause (a), subsection (3), of section 15. The words of the clause 
are, " Relates directly to the land, building, vessel, or other pro- 
perty of the principal " ; and what we have to determine is whether 
the words "other property" ought to be construed so as to in- 
clude such property as firewood. The word " property " is the most 
comprehensive of all terms that can be used, and if it is to be 
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construed in its unrestrioted sense, then the enumeration of " land," 
"building," and "vessel" was unnecessary, because property 
includes all these things. The fact that the Legislature has men- 
tioned certain kinds of property is an indication that the word 
" property " was not intended to be used in its unrestricted sense. 
If the Legislature had meant the general term to be applied without 
restriction, it would, as Lord Eenyon said in R. v. Wallis (5 T.R. 
375, 379), " have used one compendious word." We think, there- 
fore, that the word "property" must be construed to mean pro- 
perty of the same genus as land, building, or vessel, and not to 
include such property as firewood. We think also that the cutting 
of firewood was not work in agriculture within the meaning of 
section 6 of the Amendment Act of 1902. The result is that the 
respondent Thomas Stuart is not liable to compensate the claimant. 
Nor is Mrs. Stuart liable, because she was not a party to the con- 
tract with Phillips for cutting the firewood, and objected t« having 
the firewood cut by means of the saw. 

The claimant had not returned to work at the date of the hear- 
ing, and Dr. Wilson thought that it would take three or four months 
to educate his hand to usefulness again. The respondent Phillips 
is liable to compensate the claimant, and we order him to pay 
compensation at the rate of £1 lOs. per week as from the 8th day 
of February, 1907, to the 7th day of June, 1907, and thereafter 
to pay £1 per week during the total or partial incapacity of the 
claimant until such payment is redeemed, ended, diminished, or 
increased in accordance with the provisions of the Act. The re- 
spondent Phillips is ordered to pay the claimant's costs, £7 7s., 
with disbursements and witnesses' eipenses to be fixed by the Clerk 
of Awards. 

The application is dismissed so far as it relates to Thomas Stuart 
and Christina Stuart, and the claimant is ordered to pay to each 
of them for costs, £7 7b., with disbursements and witnesses* ex- 
penses to be fiied by the Clerk of Awards. 

Dated this 27th day of June, 1907. 

W. A, Sim, Judge. 



(15.1 RUSSELL «. THE NEW ZEALAND LOAN AND MERCANTILE 
AGENCY COMPANY (LIMITED). 

In the Court of Arbitration of New Zealand, Wellington Industrial 
District ( Palmer ston North). — Robert Russell, claimant, and 
the New Zealand Loan and Mercantile Agency Company 
(Limited), respondent. 

Mr. Innes for claimant; Mr. Cooke for respondent. 

On the facts the Court held that the respondent wag egtopped 
from setthtg up at a defence the failure of the daitnant to niake 
a claim for comprmafion wit?tiin the pretcrihed time, and that 
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the claimant was not bouttd by a receipt in full tettiement of all 
claitnt, which he had tigned without underitandinff the meaning 
and effect. 

JusouENT OF Court, delivered bt Sim, J. 
Tb& claimaot in this case was employed by the reepondent to drive 
some cattle from RoDgotea to Raetihi, and while engaged on this 
work bia horse fell with him and hia left leg wtkS broken. Thia hap- 
pened on the 8th May, 1906; aod while the claimant was in the 
Palmerston North Hospital, where he remained for seven weeks, 
he was visited by Mr. Aiken, the respondent's accountant, on two 
occasions. Oik one of these occasions Mr. Aiken obtained parti- 
culars from the claimant to enable a claim to be made by the re- 
spondent against the New Zealand Insurance Company in connec- 
tion with the accident. At one of these interviews, according to 
the claimant, Mr. Aiken told him that he (the claimant) was insured 
for six months. Mr. Aiken's evidence as to his interview with the 
claimant is as follows : " Visited Russell twice in Hospital. He bad 
frequently spoken to me about a settlement. I asked him for a 
statement of bis earnings. He furnished me with statement in 
August, shortly after he left the Hospital. He came to office fre- 
quently. I wished to know wheu he would be able to go to work 
again. Towards end of October 1 thought he was well able to go 
to work. I gave him to understand that I could not continue 
payments after he was able to go to work." Three payments of 
£2 each were made by the respondent to the claimant on account 
of compensation on the 13th July, 2nd August, and 30th October 
respectively. On the 13th November claimant called at the re- 
spondent's office, and saw Mr. Aiken, who handed him a cheque 
for £23 3s. 3d., with a statement of account showing how this 
amount was arrived at. It was made up by allowing claimant 
£Si 6s. 3d. as compensation for twenty-six weeks, and deducting 
payments made to claimant or on his account. The claimant was 
asked to sign, and did sign, two receipts. In the one which he 
signed first he purported, in consideration of the payment of £34 
6s. 3d., to release and discharge the respondent from all claims 
and demands in connection with the accident, and in the other he 
acknowledged the receipt of the sum of £23 3b. 3d. in full settle- 
ment of all claim on the respondent in respect of insurance. 

Mr. Cooke, who appeared for the respondent, raised two de- 
fences ; (1) That a claim for compensation had not been made within 
three months alter the occurrence of the accident; (2) that the 
claimant was bound by the settlement made on the 13th November, 
and was not entitled to claim any further compensation. 

As to the first defence, the evidence shows that the first formal 
claim for compensation was not made until the 14th September, 
when Mr. Innes wrote to the respondent, on behalf of the daimant, 
giving notice of the accident, and stating that claimant claimed 
oompensation. This claim was, of course, too late, and we have 
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now to determine whether there is anything in the circumstanMS of 
the case to debar the respondent from raising this defence. The 
question has been considered by this Court in several cases, the 
latest being Luck v. The Golden Chain Dredging Company (3 Dec. 
W.C.C. 62), where all the oases on the subject are collected. In 
Teale v. StevenH (7 Gaz, L.R. 60), the principle of the cases is thiu 
stated by Mr. Justice Chapman ; " Equitable circumstances to be 
available aa a bar to the settihg-up of this defence must be such aa 
have, prior to the expiry of the time for making a claim, lulled 
the claimant into a sense of security, and so induced him not to 
claim compensation. Payments, or promises to pay, acts and de- 
clarations inconsistent with anything but an acknowledgment of 
the claim, would certainly have this effect." Applying these prin- 
ciples to the present case, we have come to the conclusion that the 
respondent is estopped from setting up this defence, aud that before 
the time for' making a claim had expired the parties had agreed that 
there was a statutory liability on tiie respondent to pay compensa- 
tion, the amount and duration of such compensation being left 
to be settled by future agreement, or by this Court, if necessary. 
Mr. Cooke relied on the case of Rendall v. Hill Dry Dock Company 
<1900, 2 Q.B. 245) as an authority in his favour. That case- 
decides that the mere fact of payments having been made on ac- 
count of compensation is not evidence of waiver ; but in the present 
case there is a great deal more evidence of an ^reement that the 
two payments made to claimant before the three months had expired. 
It is clear from Mr. Aiken's evidence of his conversations with the 
claimant that the respondent's liability to pay compensation was 
acknowledged, and that Mr. Aiken desired to get a statement of 
claimant's earnings in order to fix the amount of aompensation, 
and that he made it clear to claimant that compensation would not 
be paid to him after he was able to go to work again. That the 
respondent did intend to acknowledge liability is proved by the 
payment made on the 13th November, which it is now claimed waa 
in full settlement of the claimant's claim to compensation. W© 
hold, therefore, that the first defence must fail. 

With regard to the second defence, if the effect of the documenta 
which the claimant signed on the 13th November had been explained 
to him, and the Court had been satisfied that he understood their 
meaning and efiect, the case would then have been governed by 
the decision in Shields v. Mill (3 Dec. W.C.C. 49) and Priest v. 
Jones (Labour Journal, April 1907, page 463), on which Mr. Cooke 
relied at the hearing. At the interview on the I3th November Mr. 
Aiken says that claimant read the first receipt before he signed 
it; but be admits that nothing was said to claimant about its being 
a final payment, or that he would not be entitled to any further 
claim. The claimant says that he did not understand that by 
signing that receipt he was giving up any claim to further com- 
pensation. He had not been able to do any work up to that date, 
and, in fact, the first work that he did was on the 14th February 
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ID the present year. It is admitted that the effect of the receipt 
was not explaiaed to the claimaDt, and we think that he would not 
have signed it had he understood its effect. It is for the respondent 
to show that the amount and duration of the payments to the 
claimant were fixed by agreement under section 8 of the Act. The 
method of arriving at the amount paid to claimant on the 13th 
Norember doe« not appear to have been diecussed or explained to 
him, and he apparently accepted the respondent's figures on the 
subject without question or esplenation. With regard to the 
duration of the payments to be made by the respondent, Mr. Aiken, 
according to the claimant's evidence, told him that he (claimant) 
was insured for six months, while Mr. Aiken says he gave claimant 
to understand that he could not continue payments after claimant 
was able to go to work. That was a perfectly reasonable attitude 
to take up in the matter, and if the respondent afterwards desired 
to depart from this position it ought to have made this perfectly 
clear to the claimant when he was asked to sign the documents on 
the 13th November. This the respondent did not do, and we hold, 
therefore, that the respondent has failed to prove that there was 
any agreement fixing the duration of the payments to be made to the 
claimant, and that the claimant is entitled to compenBation during 
his incapacity sinoe the 13th November. It wae suggested that the 
compensation paid to the claimant was at a higher rate than he was 
entitled to receive, but it appears to us that this is not so. If the 
average of claimant's weekly earnings whiie at work during the 
twelve months previous to the accident is ascertained according 
to the principles laid down in Densen v. Speden (8 Gaz. L.R. 58), 
and a deduction made at the rate of 7s. per day for expenses in- 
curred by claimant in earning these wages, the average of his 
earnings amounts to £2 15s. per week, so that claimant in being 
paid at the rate of £\ 6s. 3d. per week was paid too little instead 
of too much. The claimant, however, has not raised any question 
as to this, and we do not propose to make any order as to the period 
before the 13th November. It is clear from Dr. Wilson's state- 
ment, which was put in by consent, that the claimant is not yet 
recovered from his partial incapacity, althoi^h he has been able 
to do some work. Dr. Wilson anticipated that in three or four 
months from the 10th June claimant would be fit for his ordinary 
work. 

We award the claimant compensation at the minimum rale 
prescribed by section 2 of " The Workers' Compensation for Acci- 
dents Act, 1905 " — viz., £1 per week— and we order the respondent 
to pay the claimant during his partial incapacity the sum of .£1 
per week as from the 13th November, 1906, until such payment is 
redeemed, ended, diminished, or increased in accordance with the 
provisions of the Act. We allow the claimant his costs, £7 7s., 
with disbursements and witnesses' expenses to be fixed by the Clerk 
of Awards. 

Dated this 2Sth day of June, 1007. 

W. A. Sim, Judge. 
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(16.) CARRUTHERS v. THE UXIOX STEAMSHIP COMPANY. 
In the Court of Arbitration of New Zealand, Wellington Industrial 

District. — William Agnew Carruthers, claimant, and the Union 

Steamship Company of New Zealand (Limited), respondent. 
Hearing, 1st July, 1907. 
Mr. Stout for claimant; Mr. Levi for respondent. 

The New Zealand Constitution Act givei the Legislature of 

yew Zealand power to enact a law giving to a servant a right to 

compensation in respect of an accident happening on the voyage 

of a Hew Zealand ship between two'New Zealand ports. 

A seaman engaged on such a voyage is a worker within the 

meaning of "The Workers' Compensation for Accidents Act, 

1900." 

JoDGMBNT OF CorRT, DBLiTBRBn BT Sim, J. 
The claimant in this case was a greaser employed on the respond- 
ent's steamer the "Mararoa." On a voyage from Wellington to 
Lyttelton, the claimant, while at work in the engine-room on t^e 
5th January, 1907, met with an accident which resulted in the 
loss of the index and middle fingers of his left hand. At the time 
when the accident happened the "Mararoa" was about fifteen 
miles south of Cape Campbell, and distant about twelve miles from 
the nearest land, being in latitude 42° 3' south and longitude 174° 
32' eaat. 

The respondent is a company incorporated in New Zealand 
under the Companies Act, and has iia head ofBce in Dunedin. Ita 
steamers are registered at Dunedin, and the articles of the coastal 
steamers are drawn up and signed there. 

Mr. Levi, who appeared for the respondent, contended — (1) that 
it was not competent for the L^slature of New Zealand to legis- 
late for a case such as the present one by providing for payment of 
compensation in connection with an accident which had happenetl 
on the high seas ; (3) that, assuming the Legislature of New Zea- 
land to have power to legislate for such a case, the present case 
did not come within the terms of " The Workers' Compensation 
'for Accidents Act, 1900," because the claimant was not a worker 
within the meaning of section 2 of that Act. 

With regard to Mr. Levi's first contention, we think that the 
power given by the Constitution Act to the Legislature of New 
Zealand to make laws for the peace, order, and good government 
of New Zealand authorises the enactment of a law giving to a 
servant a right to compensation in respect of an accident happen- 
ing on the voyage of a New Zealand ship between two New Zealand 
ports. The case decided by the Supreme Court last year in con- 
nection with the award of the Wellington Cooks and Stewards' 
Union (26 N.Z.L.R. 394; Gaz. L,R. Vol. ii, p. 214) is an autho- 
rity for this view. In 'that case one of the questions considered 
was whether the L^islature of New Zealand had power to regulate 



b,GoogIc 



the conduct of the New Zealand buBineee carried os bj pengons 
aad companies resident or domiciled in New Zealand in reapeot of 
acta done beyond the colony directly connected with the New Zea- 
land business, and directly afiecting the persona employed in such 
business in New Zealand. It was held that the Constitution Act 
authorised the L^islature to make laws for auch a purpose, and 
that awards made by the Arbitration Court under the Industrial 
Conciliation and Arbitration Acts are binding on shipowners in 
the position of the Union Steamship Company in connection with 
round voyages which begin and end at New Zealand ports, and 
are binding throughout such voyages, although ports outside the 
colony may be visited in the course of such voyages. 

Mr. Levi's second contention was based on the concluding 
words used in section 2 of " The Workers' Compensation tor Acci- 
dents Act, 1900," in defining a worker — namely, " whether the em- 
ployment ia on land, or on any ship or other vessel {of whatsoever 
kind or howsoever propelled) in navigable or other wat«rs within 
New Zealand or the jurisdiction thereof." Mr. Levi argued that 
as, the limits of New Zealand end at low water (26 & 27 Vict., 
c. 23, sec. 2), and that as the accident to the claimant happened on 
the high seas, when the ship was not in any waters within New 
Zealand or the jurisdiction thereof, the case did not oome within 
the terms of the Act. We think that one answer to Mr, Levi's argu- 
ment ia that the concluding words of the definition of "worker" 
should be construed not as reatricting the operation of the preceding 
words of the definition, but as making it clear that the Act vas 
intended to extend to workers in the specified employments, whether 
on land or at sea. The business of the respondent is an employment 
to which the Act applies, and the claimant in the present rase 
certainly comes within the terms of the first part of the definition — 
viz., " any person .... who under contract with an employer 
is engaged in any employment to which this Act ap- 
plies." We think tfiat the operation of these words should not be 
restricted by the words subsequently uaed, which obviously were 
intended to explain and enlarge the definition of " a worker." It 
haa been held that an interpretation clause which extends the 
meaning of a word does not take away its ordinary meaning : 
Hardoastle on Statute Law (3rd ed., p. 220, and cases there cited), 
and, on the same principle, we think that words in an interpretation 
clause which are intended to be explanatory should not be construed 
so as to limit the scope of preceding words, the meaning of which 
is plain. We think, therefore, that the definition of " worker " 
in section 2 should not be restricted in the way claimed by the re- 
spondent. 

We think also that, even if the concluding words of the defini- 
tion are construed reetrictively, they can be read in such a way as 
to include cases like the present one. The words " in any navigable 
or other waters within New Zealand " would include all ports, 
harbours, mouths of rivers, and bays enclosed by headlands form- 
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ing part of the colony : Wheaton'e International Law (3rd Engli^ 
edition, p, 368); Direct United States Cable Company v. Anglo- 
American Telegraph Company (2 A.C. 394). Construing these 
words as including all these parte of the sea, it is necessary then 
to find something beyond them which can be covered by the words 
"or the jurisdiction thereof." It appears to us that effect can 
be given to these words by treating them as intended to meet cases 
like the present one, when an accident happens to a worker not in 
any waters within the territory of New Zealand, but on the high 
seas, on a voyage with regard to which, according to the principles 
of international law, the Legislature of the colony has power to 
make provision, and in this limited sense the high seas may be said 
to be witbin the jurisdiction of New Zealand. 

We hold, therefore, that the claimant is entitled to compensa- 
tion. He had been working for the respondent, with a short in- 
terval, from March, 1906, up to the date of the accident, at the wages 
of £8 lOs. per month and found. Before March, 1906, he had 
been working ashore in Sydney at the wages of 7e. per day. We find 
the average of his weekly earnings while at work during the twelve 
months previous to the accident to 1^ £2 58., and we award him 
compensation at the rate of £1 2a. 6d. per week. His wages 
have been paid in full up to the 5th March, 1907, under the pro- 
visions of " The Shipping and Seamen Act, 1903," and the compen- 
sation will commence to run as from that dat«. We order the 
respondent to pay to the claimant the weekly sum of £1 2b. 6d., 
calculated from the oth March, 1907, during the total or partial 
incapacity of the claimant until such payment is ended, diminished, 
or increased in accordance with the provisions of the Act. 

We award the claimant his costs, £10 10s., with disbursements 
and witnesses' expenses to be fixed by the Clerk of Awards. 

Dated this 30th dar of Julv, 1907. 

W. A. Sim, Judge. 
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WELLINGTON INDUSTRIAL DISTRICT. 



(17.) KEL8EY V. TREVOR AND SON. 
In the Court of Arbitration of New Zealand, Wellington laduatrial 

District (Palmerston North). — A. H. Kelsey, claimant, v. J. 

Trevor and Son, respondent. 

Hearing, 10th June, 1907. 

Mr. Hurley for claimant; Mr. Innis for respondent. 
Claiu for compensation for permanent injury to eye. While 
olaimant was erecting a partition in Cole's Buildings, Palmerston 
North, a nail he was striking rebounded and entered his left eye. 

Mr.' Innis admitted liability, and consented to declaration of 
liability. 

Order made substituting J. Trevor and Sons (Limited) as 
reepondents, and declaration of liability on part of the company. 

Costs £3 3b. allowed to claimant, with disbursements. 



(18.) UNDBACK v. PHILUPS AND WRIGHT. 
In the Court of Arbitration of New Zealand, Wellington Industrial 

District (Napier). — F. Lindbach, claimant, v. Phillips and 

Wright, reepondents. 

Hearing, 20th June, 1907. 

Mr. Lusk for claimant; Mr. Cresswell for respondents. 
Claim for half average weekly earnings during incapacity as com- 
pensation in respect of loss of fourth finger and partial loss of 
second and third fingers of left hand while working at a planing- 
machine in respondents' factory at Hastings, on the 27th June, 
1906. 

Respondents paid into Court £3 16s. 

Order made for declaration of liability, and awarding claimant 
68. per week to be paid to him by respondents until the amount is 
ended, diminished, or increased in accordance with the provisions 
of the Act. Payment to commence from the 11th January, 1907. 
Respondents ordered to pay claimant's costs, £5 5s., with disburse- 
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mcDte aod witnesses' expenses, to be fixed bj the Clerk of Awards. 
Amount paid into Court to be paid to the claimant on aooount of 
the arbitration. 



Il9.) COLHOUN V. THE NAPIEE HAEBOXJK BOARD. 
In the Court of Arbitration of New Zealand, Wellington Industrial 

District (Napier). — Mary Ann Colhoun, claimant, v. Napier 

Harbour Board, respondent. 

Hearing, 20th June, 1907. 
Claiu for compensation in respect of death of late bueband, Claude 
Colhoun, the result of an accident on the 24th November, 1906. 

Claim settled by payment of £350 into Court, 

Order made at Paeroa, 18th March, 1907, for payment of £100 
to the claimant. 

Order made at Napier, 20th June, 1907, declaring the widow 
and Elizabeth, Albert, Margaret, Ruby, and Edith Colhoun, 
children of the deceased, iv be dependants, and for the balance of 
the amount tc be paid to the Public Trustee to be invested by him, 
and the principal and interest to be applied for the maintenance 
and benefit of the dependants as the Public Trustee shall think fit; 
with leave to the Public Trustee to apply to the Court ex parte for 
advice and directions. 



CANTERBURY INDUSTRIAL DISTRICT. 

(20.) KERR V. MUNNINGS. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 
District. — Edward Eerr, claimant, and James Munnings, re- 
spondent. 
Hearing, 7th August, 1907. 
Mr. Dougall for claimant; Mr. Stringer, K.C., for respondent. 

The ■provisions of section S of " The Workers' Compensation 
for Accidents Act, 1906," are imperative, and in all eases which 
come iirithin the terms of that section if an order is made for a 
weekly payment it must be for not less than £1 per week. 

Court made an order under section 3 of that Act for the 
payment of a lump sum of £60. 

JunauENT OF Siu, J. 
The claimant in this case met with an accident on the 13th De- 
cember, 1906, which resulted in the loss of the sight of his right 
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eye. He was earning £1 lOe. per week at tbe date of the acci- 
dent, and wlien he returned to work for the respondent he was 
able to earn only £1 5s. per week, and his services were not worth 
eren that sum to the reapondent. In two other emptoj'inents in which 
he was engaged afterwards he has been able to earn what was 
equivalent to £1 10b. per week and £1 ISs. per week respectively. 
It is evident that the loss of the sight of his eye has impaired the 
claimant's earning-capacity to only a slight estent, and the proper 
order in the circtimstances would have b«n one for the payment of 
a small weekly sum, such as was made in Phillips v. Seager (2 Dec. 
W.C.C. 29), Anderson v. Union Steamship Company (2 Dec. W.CC. 
30), and Densem i;. Speden (i Dec. W.C.C. 16); but we think that 
the case is governed by the proTisinns of Kection 2 of " Tbe Workers' 
Compensation ^'"' Accidents Act, 1905," and that we cannot make 
an award for less than .£1 per week. The language of that section 
is too clear and emphatic to admit of being construed in the way 
suggested by Mr. Stringer. The best course to adopt in the circum- 
stances will be to award the claimant a lump sum as compensation. 
This we fix at £50 iit addition to what has already been paid, and 
we direct this sum to be paid to the Public Trustee, to be invested 
and the capital and interest applied for the maintenance and benefit 
of the claimant as the Public Trustee thinks proper until the fund 
is exhausted, and we reserve leave to the Public Trustee to apply to 
the Court es; parte for advice or directions. 

We allow the claimant his costs, £7 7s., with disbursements and 
witnesses' eipeoses to be fixed by the Clerk of Awards. 

Dated this 8th day of August, 1907. 

W. A. Siu, Judge. 



(21.) GAIGER V. McLENNAN. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 
District. — Walter William Gniger, claimant, and Kenneth 
McLennan, respondent. 
Hearing, 27th July, 1907. 
Mr. Perry for claimant; Mr. Raymond for respondent. 

The claimant was held on the facts to be a eontraetor and not 
a worker, and therefore not entitled to compensation. 

JuDQUBNT OF Court, dbliverbd bt Sim, J. 
Thh claimant in this case is the owner of a woodcutting plant. On 
the 8th September, 1905, he was doing some work with it on the 
respondent's farm at Upper Pareora when, by an accident, the 
circular saw cut off the first finger of his left hand. The point in 
dispute between the parties is whether at the time of the accident 
the claimant was an independent contractor or a worker within 
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the meaning of " The Workers' Compensation for A^ccidents Act, 
1900." 

The respondent had aome trees od his farm which he wished to 
hare taken out by the roots and out up, and be asked claimant to 
name a prioe for which he would do the work. Claimant would not 
name a price, but offered respondent the use of his engine and 
bench. Claimant's evidence as to his conversation with the respon- 
dent on tbe subject is as follows : " I will give you my en^^ine and 
bench for £1 per day. Of course you will want thi-e« men— two 
m«u.and driver. Tou will have to pay 88. per day to two nten and 
lOa. a day to driver. I want you to take on meu I have with me 
now. I rfiall probably drive the engine myself. He agreed to take 
«ngine and bench on these terms, and asked me to arrange for 
men." Claimant acted as engine-driver, and it is claimed on his 
Ibehalf that, if his version of the agreement be accepted, "there was a 
contract for his personal services at the vttge of lOs. per day. Re- 
epondent denies that anything was said about separate payment for 
the engine-driver, and says that the agreement was that olaimast 
should charge £1 10a. for engine and driver, and that the other 
men required for the work were tc be got for 8b. per day. 

We think that the probabilities are all in favour of re^Kindeut's 
Tersion of the agreement, and his evidence on that point is corrobo- 
rated by the account made out by claimant against the respondent 
on the 25th September, 1905, which begins with the following it«m 
under the date of the 21at August : " 2 men at 8b, per day. Engine 
and driver at 30s, per day." We hold that the weight of evidence 
is in favour of respondent. It is admitted that, if respondent's 
version of the agreement be accepted, the claimant cannot be held to 
be a worker, and his case must therefore fail. 

We think it desirable to point out that even on claimant's own 
version of the agreement it is doubtful whether there was sufficient 
to establish that the relation between respondent and himself was 
that of master and servant. There was no stipulation that claimant 
should give his own personal services as engine-driver, and it 
ivould not have been a breach of contract on his part to have sent 
another person to act as engine-driver. According to his own 
evidence all that he said was that he would probably drive the 
engine himself. Taking the claimant's own version of the agree- 
ment, it appears to us not to diSer in substance from the agreement 
which in Levett v. Bignell (2 Dec. W.C.C. 40) was held to make the 
owner a contractor. There the claimant agreed for a lump sum of 
£3 per day to provide an engine and driver and to supply fuel. In 
the present cage the claimant agrees to give the use of his engine and 
bench and to provide certain specified labour, but instead of a lump 
sum being named for everything a separate sum is to be charged for 
tile use of the engine and for each worker whose services are fur- 
nished. But that in our view makes it none the lees a contract for 
the use of the engine and for the supply of certain specified InboUT. 
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The respondent would not hare any voice in Hie seleotiou of the ineti 
«lMMeD to do the work. They would not be hia geirante, but the 
aervaatB of the claimant, who would be free to diBnitss them and re- 
pUtce tiieai by others at his o«n pleasure. 

The ^plication is dismiBsed, and the claimant is ordered to pav 
re^HMideDt's costs, £7 7b., with disbursements and witnesses' ex- 
p^kses to be fixed by the Clerk of Awards. 

Dated this ISA day of August, 1907. 

W. A. Sim, Judge. 



(22.) CAVANAGH v. BLACK AND SON, 
In the Court' of Arbitration of New Zealand, Canterbury Industrial 
District. — James Cavanagh, claimant, and W. J. Black and Son, 
respoiident-s. 
Hearing, 26tli July, 1907. 
Mr. Rolleston for claimant; Mr. Raymond for respondents. 

A worker who, while travelling to his place of employment in- 
one of his employer' 9 drays, m injured by an accident in the 
ei>uree of the journey it not entitled to compentation if he ie 
being carried for his own convenience and not in pvrsuance of 
any contract, duty, or obligation on the part of his employer to 
carry him to such place of employment. 

Jddgment op the Court, delivered bt Sim, J. 
In this case the claimant was engaged by the respondents to work as 
a blacksmith in connection with a contract they had taken to erect 
-certain bridges on the road between Fairlie and the Hermitage at 
Mount Cook. The first camp In connection with the work of the 
■contract was to be established about nine miles from Fairlie, and on 
the 23rd October, 1006, the claimant was riding in one of the re- 
spondents' drays to the place where this camp was to be established. 
While on the journey he fel! from the dray on to the road and 
fractured one of his thighs. He now claims compenaation, and the 
-claim is resisted by the reapondenta on two grounds — (I) that the 
accident by which the claimant was injured did uot arise out of and 
in the course of his employment by the respondents; (2) that the 
injury was attributable to the serious and wilful misconduct of the 
claimant, in tjiat at the time of the alleged accident he was intoxi- 
cated, and the accident would not have happened but for such intoii- 

TKe facts in connection with the claimant's employment are 

shortly these : He was engaged by the respondents as a blacksmith 

at the wages of 8s. per day, the claimant to pay 14b. per week for his 

bwrd while in camp. He was employed first to do some preliminary 

- iH'ork in Tiranrn in connection with the contract, and he also worked 
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two d&^K planting potatoes. He worked altogether eleven dayti ia 
Timaru, for which he was paid £1 8h. He was told by the respond- 
ents that if he went by train up to Fairlie on a specified day He 
could meet the Feepondenta' drays there the following day and ride 
to the camp in one of the drays. Mr. Black, sen., says he told 
claimant when engaging him that he would have to get to the camp 
himseH, and that pay would only start when he started work. 
Claimant himself does not claim that Mb pay was to start b^ore he 
began work at the oamp, and we are satisfied that there was no con- 
tract to convey claimant to his place of work, and that it was only 
as a convenience to claimant that he was allowed to ride in the 
respondents' dray. It was claimed that the employment must be 
regarded as having commenced at Fairlie, because the claimant was 
told, as he alleges, by Mr. George BJack to help one of the men to 
look after the horses in the rail way -station yard at Fairlie while the 
other men were having their dinner. Mr. Black denies that he gave 
any such instructions, but it they were given they could not be 
regarded as more than a request, which did not afiect at all the legal 
relations of the parties. Reliance was also placed on the fact that 
claimant while at Fairlie sorted out his blacksmith's tools, but we 
do not attach any significance to this fact. It was not proved that 
claimant was told to do this work, and if he can be treated as having 
been employed to do it at Fairlie his employment for that purpose 
came to an end as soon as the work was done. Shortly before the 
accident happened the driver of the dray in which claimant was 
riding left it and went to the foremost dray, and claimant swore 
that he was asked by the driver to take the reins, and was driving 
the horses when the accident happened. The driver denied that h© 
asked claimant to take the reins, which he aays he left tied to the 
frame of the dray, and we are not satisfied that claimant was driving 
the horses. 

Mr. KoUeston, who appeared for claimant, contended that claim- 
ant's employment must be treated as having commenced, at any 
rate, when he got on the respondents' dray at Fairlie, and that the 
accident arose, therefore, out of and in the course of his employ- 
ment. The general rule is that a worker's employment begins when 
the time Iihs arrived for commencing work, and the locality has been 
reached at which such work has to be done, and the employment does 
not include time taken in getting to and returning from work: 
Holness v. McKay ([1899] 2 Q.B. 319). The moment at which the 
actual work begins is, however, not always the commencement of the 
employment for the purposes of the Act, and in an unreported case 
of Cross, Tetley, and Co. v. Catterall (referred to in Sharp v. John- 
son [1905], 2 K.B. 139) it was held by the House of Ixirds that th* 
employment of a miner commenced as soon as a workman crossed 
the boundary-line of the employer's premises, though he had to de 
something — viz., to go to a lamp-cabin for his lamp— after getting; 
over that Iwundary-line before he could commence his actual work. 
The question wns considered by the Court of Appeal in the case of 
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Sharp V, Johnson {[1905] 2 K.B. 139), where the Master of the Rolls 
thus states the taw : " The authorities clearly show that a reasooable 
margin must be allowed to the worknaan for the purpose of getting 
to the part of the premises where his actual work is t« be carried on ; 
and if during that interval he is engaged in doing something which 
is for the benefit of his employer as well as of himself- — e.g., in 
getting necessary refreshment upon the premises— *6 is just as much 
«ngaged in his employment as if he were engaged in the actual work 
which he has to do." Mr. RoHeston relied strongly on the decision 
ill Sharp v. Johnson as an authority in his favour, and ai^fued that 
the dray in which claimant was riding must be treated as part of the 
respondents' premises for the purposes of the rule laid down in tiiat 
case. We think that this Court would not be justified in extending 
the doctrine of that case in the way suggested, and there is this 
further difficulty in holding the present to fall within the principle 
of that decision : In Sharp v. Johnson the worker arrived at his 
employer's premises at 5.46 a.m., the hour for starting work being 
6.30 a.m., so that the interval was only a question of minutes. In 
the present case the interval before the commencement of work would 
have been a day or two at least, and perhaps, as Mr. Black said, a 
week. 

There was, as we have held, no contract by the respondents to 
convey the claimant to his place of work. Where there is such a 
contract the employment may be held to begin when the worker gets 
into the train or vehicle by which he is to be conveyed to his work: 
Holmes v. Great Northern Railway Company ([1900] 2 Q.B. 409). 
Where, however, the worker is being conveyed by his employer merely 
as a convenience to the worker, and not under any contract, duty, 
or obligation on the part of the employer, the employment cannot be 
treated as being thereby ertended so ns to cover an accident which 
happens during the course of the transit, and not on the employer's 
premises: Davies v. Rbymney Iron Company (16, T.L.R. 329). 

We hold, therefore, that the accident by which the claimant 
was injured did not ari^e out of and in the course of his employ- 
ment, and it is unnecessary to consider the other defence raised by 
the respondents. The application is dismissed, and the claimant is 
ordered to pay the respondents' costs, £7 7s., with diabursements 
and witnesses' espenses to be fised by the Clerk of Awards. 

Dated this 13th day of August, 1907. 

W. A. Sm, Judpie. 
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(a3.t BEAKNE V. WHITE. 
Ill the Court o! Arbitration of New Zealapd, Canterbury Indu8tria£ 
District. — Frederick John Vuughan Bearue, claimant, &n<C 
Henry Eli White, respondent. 
Hearing, 9th August, 1907; judgment, 15th August, 1907. 
Mr. Weston For Gkimant; Mr. RusueU for respondent. 

The Court held on the evidence that an attack of neuratthenta 
from which claimant was Buffering was eauted by an accidental 
fall, and awarded hint compensation. 

JuoauEirr of the Court, DBtivERBO bi Siii, J. 
Thb claimant in this case is a carpenter^ and on the 29th Ootobftr, 
1906, was working for respondent at one of the turnstiles at tJk» 
Armagh Street entrance to the New Zealand International Exhibi- 
tioD in Christchurch. Ho was lifting a post about 10 ft, long lor 
the purpose of putting it into a hole which had been made for it» 
reception. He tiad his arms round the poet and his kne^ against 
it. He had got the post into a vertical position, when it skidded 
and fell. The claimant fell on hia face, and then turned over on his 
back on the heap of earth which had been taken out of the htde. He 
got up and shook himself and went on with his work, and it is not. 
suggested that he suSered any local injury by reason of his fall. 
The accident happened at 11 o'clock in the forenoon, and claimant 
continued working until 6 o'clock in the evening, when he went 
hoine on his bicycle. When he got home he felt ill and went to bed. 
His brother described his symptoms on the 1st Noyember to Dr. 
Scuidatein, who prescribed for claimant. Dr. Sandstein saw olaimaut 
for the first time on the 5th November. He was then in bed and 
vomiting, and complained of pains, especially in his back. He 
was feverish and perspiring. Dr. Sandstein diagnosed it as a case 
of influenza. He saw claimant several times subsequently, and it'was 
not until about the 17th November that claimant told Dr. Sandstein 
of the accident. The claimant developed s^ptoms of neurasthenia, 
and he is still sufiering from that disease. Although his condition 
is better than it was, he is still unfit to do work of any kind. The 
question which the Court has to determine is whether this attack of 
neurasthenia was caused by the slight accident already described. 
The Court has had the benefit of the opinions of nine medical 
experts. They all agree that the attack might have been caused by 
the accident, but there is considerable difference of opinion as to 
whether in the oircumstaaoea it ought to be attributed to the attack 
or to the attack of influenza. Of the four doctors called on behalf 
of the claimant three were of opinion that the accident was at any 
rate one of the causes operating to produce the attack, and this was 
the view taken by two of the doctors called by the respondent, Dr. 
Acland and Dr. Fenwick, while the other three called by the re- 
spondent preferred to attribute the result to the influenia ftlone. 
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Dr. Gibson, one of the claimaDt'a witnesBes, aad whose opinioQ w&s 
pierhapa more strongly in bis fftvour than that of any other witnes, 
said that he had diaguueed the case as one of traumatic neuras- 
thenia, and" that without an accident he could not oonceive olaimant'e 
condition to be what it was, and that ho would not have had tim 
neurasthenia from influenza alone. The extreme view on the other 
side was eipressed by Dr. Russell, who thought there was only a 
faint possibility of the accident baring contributed to the result. 
It is admitted that a slight bodily or mental shock may be sufGcient 
to produce neurasthenia. This is what is said on tiw Eubject in- 
Osler's " Principles and Practice of Medicine," ith ed., p. 1132 ; 
" The condition follows an accident, often in a railway-train in 
which injury has been sust:iined or succeeds a ehock of concussion 
from which the patient may apparently not have suSered in his 
body. A man may appear perfectly well for several days, or even 
a week or more, and then develop the symptoms of the neurosis. 
Bodily shock or concussion is not necessary. The affection may 
follow A profound mental impressi^Ht. ... A slight blow, a 
fall from a carriage or on the stairs may suffice." The accident to 
claimant was sufficient, therefore, to have produced the result ob- 
served in him. There was the bodily shock of his fall, and the 
tOMiftal shook produced by tjte momentary fear entertained by the 
ciaimaot that if he fell with the post he might sustain some injury. 
Mr. Russell asked the Court to attach importance to the fact that 
the claimant did not nay anything to his medical adviser about the 
accident until the 17th November, but this fact doee not seem to 
us bo be of much significance. The accident was only slight, and 
the claimant naturally did not regard it as serious in any way, but 
such an accident may produce serious results in a man's nervous 
system without his realising that the accident is producing such 
results. 

The claimant iu described as being of a neurotic temperament. 
For some tinte before he had been working long hours and at high 
pressure, and when the accident happened he was, as Dr. Fenwick. 
said, sickening for influenza. He was thus in a condition in which 
a slight accident might produce a result which would not follow in 
any ordinary subject. 

Neuraatbenia.is sometimes a sequel of influenza, and Mr. Russell 
contended that, as it might have t«en produced in the present case 
by influenza alone, the claimant had failed to establish that it was 
due to the accident. If neurasthenia haid been invariably or very 
frequently a sequel of influenza the argument would have been of 
great weight, but we conclude from the evidence that neurasthenia 
does not often follow an attack of influenza. Thus, to take the 
experience of Dr. Jennings, during the recent period he had at- 
tended about a hundred cases of influenza, and of these only about 
half a dozen developed neurasthenia, which lasted only a few veeikB — 
in none was there the persistent neurasthenia developed in ttie- 
present case. The conclusion we have come to is that, ^though the 



infiuenza had a predisposing influence, the attack of neuraslJienia, 
in all probability, would not hare supervened but for the accident 
suffered by the clainiant. We are therefore justified in treating 
that as the cause of the attack, and on that finding the olaimant is 
entitled to relief under the Act: Dunham v. Clare ([1902] 2 K.B. 
292), Seed v. Somei-rille (3 Dec. W.C.C. 39). 

The claimant's average earnings while at work during the 
twelve ntontha previous to the accident were £3 per week, and lie i% 
entitled as compensation to a weekly payment of £1 10s. We order 
the respondent to pay that sum to the claimant as from the 17th 
November, 1906, during his total or partial incapacity and until 
such payment shall be redeemed, ended, diminished, or increased in 
accordance with the provisions of the Act. We allow the claimant 
his costs, £.t 7h., with disbursements and witnesses' enpenses to be 
fiied by the Clerk of Awards. 

Dated this 15th day of August, 1907. 

W. A. Sim, Judge. 



(24.) SCONCE V. WILSON. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 
District. — Charles Sconce, claimant, and Samuel Wilson, re- 
spondent. 

Hearing, 5th August, 1907. 

Mr. Harper for claimant; Mr. Brown for respondent. 
Claimant, while in the employ of the respondent as a carter, sus- 
tained a fracture of the skull — claimed compensation for partial 
permanent incapacity. 

Order made for payment of £\ per week to the claimant as 
from the 20th December, 1906, during his total or partial in- 
capacity or until the amount is redeemed, ended, diminished, or 
increased in accordance with the provisions of the Act. Costs al- 
lowed claimant, £.7 7s., with disbursements and witnesses' expenses 
to be fixed by the Clerk of Awards. 



125.) COOPEE V. DUNCAN. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 

District. — L. IJ. Cooper, claimant, and P. and D. Duncan, 

respondents. 

Hearing, 12th August, 1&07. 

Mr. Harper for claimant^ Mr. Russell for respondents. 
Claimant, a pattern-maker in the employ of the respondents, 
claimed oompensation for an accident to his righi hand. While 
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planing wood the wood shot backvards, throwing hia hand E^ainat 
the blade, resulting in the loss of three fingers. The accident 
happened on the 2nd April, 1907. It was claimed that the accident 
would permanently affect the earnjng-capacity of the clainiant. 
Respondente denied permanent incapacity, but admitted liability 
to pay oompensation £1 3s. Id. per week during incapacity from 
date of accident to 20th .Tune, 1907. At hearing, parties asked 
Court to fix a lump sum. 

Sim, J. — On considering the circumstances, we think £100 would 
be a fair sum to award in full settlement of the claim, and we award 
that sum accordingly. 

Costs allowed to claimant, £7 7b., with disbursements and wit- 
nesses' expenses to be f!xed by the Clerk of Awards. 



(26.) WOODS V. RENNTE AND PEAECE. 
In the Court of Arbitration of New Zealand, Cant«rbuTy Industrial 

District. — Samuel Woods, claimant, and John Bennie and H. 

Pearce, respondents. 

Hearing, 8th August, 1907. 

Mr. Johnston for claimant; Mr. T. G. Russell for respondents. 
Claiuakt, a taboTirer, was working for respondents, builders, 
guiding principals, which were being hoisted to a roof, when he 
overbalanced and fell from top story— sustained injury to shoulder- 
joint, shock to system, and afiection of the heart. 

Order made for payment of £1 2s. per week from the date 
of the accident, to be paid during the incapacity of the claimant 
until the amount is redeemed, ended, diminished, or increased in 
accordance with the provisioos of the Act. Claimant was allowed 
£7 7s. oostfi with disbursements and witnesses' expenses. Order to 
date from accident, 29th August, 1906. 



(27.t BBIDGE v. TRUSTEES OF A. J. WHITE. 
In the Court of Arbitration of New Zealand, Canterbury Indus- 
trial District. — Walter Bridge, claimant, and trustees of A. J. 
White, respondentfl. 
Hearing, 15th August, 1907. 

Mr. Russell for claimant; Mr. Brown for respondents. 
Claimast, a cabinetmaker, applied for £300 compensation for the 
loes of three fingers on right hand, result of an accident while in 
respondents' employ. Accident happened on the 7th November, 
1906, resulting in total permanent disability from pursuing his 
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calling. ClBimant had rectiired from reBpondsnts £1 IQs. per,«e«k 
from the 12th NoTember, 1906, a total of £38 6a. 

Order made for paymeDt of £235 in addition to amount already 
paid. Costs allowed claimant; £.7 7b., with disbursements and 
witnesses' eipenses to be fixed bv the Clerk of Awards. 



(28.) INNS V. BEERY. 
In the Court of Arbitration of New Zealand, Canterbury Indua- 

trial - District. — Frank Inns, olaimant, and Henry Berry, 

respondent. 

Hearing, I2th August, 1907. 

Mr. Vincent for olaimant ; Mr. Wilding for respondent. 
Thb olaimant, an apprentice joiner, applied for compenaation int- 
reject of an aocideiit while in the employment of the respondent 
whereby he lost all the fingers of his right hand while, working a 
planing-machine. Claimant was working under a deed of appren- 
ticeship, dated the Ist August, 1901, under which he was entitled 
to 16s. a week, but was receiving XI a week. 

The defence nas that the claimaat was as weil able at d>e pre- 
sent time to work as before the accident, and was now earning as 
much as the average of his earnings for twelve months previous to 
the accident. 

The evidence showed that after the accident until he first 
attempted to resume work, the claimant received full wages. He 
at first found himself unable to perform his work, and discontinued 
it from the 6th October, 1006, to the 19th November, 1906, and 
for that period received no pay. He resumed work on the 19th 
November, and from that date to the 11th February, 1907, had been 
paid 15s. instead of .£1 per week. 

The respondent contended that, as the claimant was earning 
as much after as he was before the accident, he had now no claim 
in respect of it. 

He was entitled to half-pay between the 6th October and the 19tb 
November, 1906, £2 12s., and Bs, per week from the 19th Novembw 
to the nth February, 1907, £3, a total of £6 12s. Order made 
for payment of £5 12s., with declaration of liability. Costs 
allowed to olaimant, £7 Te., with disbursements and witnesses' ex- 
penses to be fixed by the Clerk of Awards. 
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139.) JACKSON V. BEATH AND CO. 
In the Court of Arbitration of New Zealand, Canterbury Indus- 
trial District. — J. H, L. Ja«kBOD, claimant, and Beath and Co., 
respondent. 

Hearing, Tth August, 190T. 

Mr. Dougall for claimant; Mr. Joynt for respondent. 
Claimant was acting as parcel-boy, and was in respondents' parcel- 
deliTery van. In the absence of driver horse bolted, van was orer- 
turned, and claimant's right ankle was fractured. 

Order made for a weekly payment of 4b. per week during in- 
capacity. Costs, £7 7s., with witnesses' expenses and disburse- 
ibents. 



(30.) BILL V. LAVEES. 
In the Court of Arbitration of New Zealand, Canterbury Indus- 
trial District (Timaru). — ^Neil Bell, claimant, and Willian:fc 
L avers, respondent. 
Hearing, 26th July, 1907. 

Mr. Alpers for claimant; Mr. Rolieston for respondent. 
Claimant claimed compensation for permanent partial disablement 
through fracture of left hip, caused by being thrown from a dray 
while in respondent's employ on the 15th May, 1907. 

The defence was (a) want of notice as required by section 12 of 
the Act; (b) that the claim was uot made within three months after: 
the accident, nor within the time prescribed by section 4 of " The 
Workers' Compensation for Accidents Act, 1904." 

Formal notice was not given till the Tth January, 1907, but 
other circumstances were relied on as rendering this unnecessary, 
and as having lulled the claimant into a sense of security. 
Judgment was delivered by Sim, J. (orally) :^ 
We think that the objection taken by Mr. Rolieston must pre- 
vail,* and that the claimant in this case has not made any claim 
within the time required by the Act, nor has he proved that there 
was any agreement within the time to pay compensation, nor any 
circumstances which would estop the respondent from setting up the 
objection that the claim had not been made in time. 

Dealing first with the last question, as to whether the circum- 
stance relied on — viz., the conversation in the hospital — can 
amount to a verbal claim, we think that it cannot be regarded as 
doing so. What is required when a verbal claim is made is laid 
down in the case of Penrose v. Powell (7 6.L.R. 65) : " Assuming, 
as it has sometimes been assumed, that a verbal claim is sufficient, 
we think that it ought to be proved with reasonable certainty 
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to hare been eiplicitj made in such a sense that the emplojer must 
hare understood it to be a claim so distinct that it could be referred 
to the Court in its then form, and that the Court ought not to be 
asked to spell it out from vague conrersatione." 

According to the eyidence, what happened was this : At the first 
«ODversatioti, Bell said to Lavers, " Did you give notice to the 
insurance companyl " Layers said, " No." Bell said, " I wonder 
who is going to pay my expenses! " Lavers said, "Don't bother 
About that. Your exp&nses are all right," We think it is clear 
lliat that does not amount to a claim against Layers, such as is 
required by the authorities. It refers to a possible claim .against 
the insurance company — certainly not against Layers. There is 
no verbal claim, and there is clearly no agreement to pay compen- 
sation. Nor were there equitable circumstances within the three 
months which lulled the claimant into a sense of security. What 
is necessary in such a case is laid down in the case of Teal v. 
Steyens (7 G.L.R. 60) : " Equitable circumstances to be available 
as a bar to the setting-up of this defence must be such as to have 
prior to the expiry of the time for making a claim lulled the 
■claimant into a sense of security, and so induced him not to claim 
compensation : Wright v. John Bagnall and Sons (Limited) ([1900] 
2 Q.B. 241). Payments or promises to pay, acta and declarations 
inconsistent with anything but an acknowledgment of the claim, 
■would certainly have this effect. Acts done after the time for 
making a claim hag passed can have no such eSect. The claimant 
miMt be able to say to the respoudent that he failed to make his 
■claim because of some act or conduct of the respondent. ,. Nothing 
subsequent to the expiry of the time for making a claim ought to 
be allowed to re-create the right which the claimant has allowed to 
lapse." 

Now, nothing of the sort happened in the present case. The 
payment relied on by Mr. Alpers took place long after the expiry 
of the three months, and reliance cannot therefore be placed, on 
that at all unless it is connected with some previous agreement. No 
such agreement has been proved, and we think, therefore, that the 
claimant has failed to prove that he made a claioi within the time 
required by the statute, and has failed to prove any circumstances 
showing a waiver by the respondent. We hold, therefore, thai; the 
olaim must fail. 

Application dismissed. 

Mr. Rollcston made no application for costs. 
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(31.) SMITH V. THE CHRISTCHUBCH MEAT COMPANY (UMITEDf. 
In the Court of Arbitration of New Zealand, Canterbury Ibdustriai 
District. — Alexander Smith, claimant, and the Chriatchurch 

iVfeflt Company (Limited), respondent. 
Hearing, 26th July, 1907. 
Mr. Alpers for claimant j Mr. Raymond for respondent. 

Claimant was held not bound by a receipt in full of atC 

dematvds, which he had signed without undcTStanding its effect. 

JXTDOMBNT OF COHBT, DELIVBDED BT SiM, J. 

The claimant in this case U a blacksmith, and while he was working 
in the employment of the respondent at SmitMeld on the dth 
January, 1907, a piece of st«el entered his right eye, causing 
traumatic cataract and consequent blindnesB in that eye. After 
four weeks' absence from work the claimant returned to the re- 
spondent's service at the same wage as lie was earning before the 
accident. He has been paid £i 4g. as compeneation during the four 
weeks he was absent from work, and he now asks for a declaration 
of liability on the part of the respondent. 

The only que^ition the Court has to determine is whether the 
respondent has proved the defence set up by its answer — viz., that 
on the 1^3th day of February, 1907, the claimant agreed with the- 
respondent to accept, and did accept, the sum of £i is, in full 
satiafaotion and liquidation of all claims which be then had or 
thereafter might have against the respondent in reapect of the 
accident in question. The respondent produced a document signed , 
by the claimant in which he .icknowledges the receipt from the 
respondent of "the sum of four pounda four abillinga sig., being 
in full aatiaf action and liquidation of all claims which I now 
have or may have against the above company in respect of an. 
accident sustained by me on or about the 9th day of January, 
1907." . There ia very little dispute aa to the circumstances in which 
this document was signed. The only point really in dispute waa 
whether it was signed before or after claimant's conversation with 
Mr. Young, the respondent's accountant, and for the purpose of 
deciding the case we shall assume in favour of the respondent that it 
was signed at the close of that conversation. 

The interview at which the document was signed took place at the 
oompany's office. The claimant, who had returned to work on the 
4th February, called, by request, at the office on the 21st February. 
The document in question and a cheque for £i 4b. were produoed" 
by Mr. Purvis, a clerk in the office, and claimant was asked to sign 
t^e document. He was apparently satisfied with the amount oSered as 
compensation for loss of wages — although that seems to be less than 
he was entitled to receive — but he thought that in addition to this 
he was entitled to compensation for the loss of his eye, and he asked 
when this compensation would be paid. Mr. Young, the oompany's 
accountant, came to the counter to answer claimant's questions, am} 
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he told the claimant tliat that was ^1 he was entitled to receive. The 
claimant got excited, and used some strong language as to the way tbe 
insurance company was treating hiin. Mr. Youi^ explained that 
the sum offered was all that had been sent bj the insuranoe company, 
that was all claimant was to get, and that he could take it or leave it. 
The claimant, although not satisfied, tlien signed the document and 
took the cheque away. The claimant did not read the document 
himself, nor was it read to him, or its «Scct explained to him, save 
in so far as Mr. Young's conversation can be said to have been an 
explanation. Mr. Young's statement of the position was correct so 
far as it went — viz., that claimant, having returned to work, was 
entitled to only half-wagea during his absence from work, and was 
not entitled to any compensation for tlie loss of his eye. Mr. Toung, 
bowever, did not explain to claimant, nor did claimant then under- 
stand what his rights in the future were — viz., that if at any 
time afterwards he wa? prevented by the injury caused by the 
accident from earning the same wagcn as before the accident he would 
be «ntitled to compensation in respect of his diminished earning- 
power. The question of giving up this right was not mentioned in 
any way during the conversation with Mr. Toung, and it is quite 
-clear from what did take place that the claimant had not the least 
intention of .giving up any rights he had to further compensation, 
and, in view of the fact that the claimant accepted undw protest 
■what he r^arded as quite inadequate compensation for his injury. 
It is impossible to believe that he intended to make a present to the 
insurance company of any right he might have to future compensa- 
tion. Yet that is, in effect, what the Court is asked to believe. 
The company paid to the claimant only what he was then actually 
entitled to receive, or something less, and now alleges that in con- 
sideration of that payment the claimant agreed to give up any ri^t 
he might have to receive compensation in the future. It is clear 
tbat the claimant did not agree to do so, and in view of the circum- 
stances in which it was signed, we decline to accept the document of 
the 13th February as proving that the claimant ever made such an 
agreement as that alleged. 

The claimant, therefore, is entitled to a declaration of liability 
as asked for, and the respondent is ordered to pay the claimant's 
costs, £7 7s., with disbursements and witnesses' expenses to be 
fixed by the Clerk of Awards. 

Dated this 6th day of August, 1907. 

W. A. Sm, Judge. 
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(32.) MARTIN <■. CROWLEY. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 
Dietrict. — George Martin, daimnnt, and Michael Crowley, re- 
spondent. 
Hearing, 26th July, 1907. 
Mr. Alpers for claimant; Mr. Raymond fw req>«ndeat. 

Order made for payment of weekly sum- during daimant't 
incapacity. 

Judqmkht of Comi, DKLivKKsn bt Sih, J. 
As intimated at the hearing, we think that thie is not a case in 
"which at the present stage of matters the Court should award the 
-^Bimant a lump sum. We now award the claimant as eompensatiou 
a weekly payment of £1 7b. 6d., and we order the respondent to 
pay that sum to the claimant as from the 27th day of February, 
1907, during his total or partial incapacity until such payment 
shall be ended, diminished, or increased in accordance with the 
provisions of the Act. The respondent will, of course, be entitled 
to credit for the £5 paid to the claimant before proceedings were 
taken, and also for tixe moneys paid into Court. We order the 
respondent to pay the claimant's costs, £7 7s., with disbursemeats 
«nd witneesefi' expenses to be flied by* the Clerk of Awards. 
Dated this 5th day of August, 1907. 

W. A. Sm, Judge. 



(33.) CHRI8TCHURCH COMPENSATION CASES. 
IThb following cases were settled out of Court:— 

1. A. Morris v. Union Steamt.hip Company (Limited). 

2. E. W. H. Dyer v. Jaoobsen and McDonald. 
, 3. F. Ayling ,;. Cooper and Duncan. 

4. Rosa Harris v. Neil and Co. 
:5. L. H. Evans v. Scott Bros, 
■fi. J. Ablett V. W. H. Harris. 

7. B. J. Markholm v. Canterbury Frozen-meat and Dairy-pro- 

duce Export Company ('Limited). 

8. F. C. Johnson v. William Cook. 

9. W. H. Batchelor v. Bank of New Zealand. 

10. A. D. Harris v. Speneley and another. 

11. Borgan v. Murdoch (Timaru). 

Hth AUgiifit, 1907. B. M. Wilson, Registrar. 
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Published in October Labour Journal. 



CANTEKBURY INDUSTRIAL DISTRICT. 



(34.) MOLLER V. GIBSON. 
In the Court oi Arbitration of New Zealand, Cant«rburjr ludua- 
trial District, — Walter Moller, claimant; William Gibeon, 

respondent. 
Hearing, 5th September, 1907. 

The Court held on the evidence that the defence of serious: 
and wilful •misconduct had not been proved. 

Judgment of the Court, delivhred bt Siu, J. 
The claimant in this case was engaged hy the respondent as a 
farm labourer. While cutting a gorae fence on the 25th June last 
he struck the thumb ot his left hand with the tomahawk he was- 
using, with the result that the first joint had to be removed. The 
only defence raised by the respondent was that the injury to the 
claimunt w&s attributable bo his serious and wilful misoonduot, 
in that the accident resulted from the iffie by the claimant of a 
tomahawk contrary to the express orders of the respondent. As- 
intimated to the parties after the hearing in Tlmaru, we thought 
that the respondent had failed to establish this defence, and we- 
now proceed to put in writing our reasons for this conclusion. 
We accept the evidence of the respondent and hie wife as to what 
was said to the claimant on the morning of the 21th of June. 
According to this evidence the claimant was told by the respondent 
to start work on a specified fence, and to take an aie with him^ 
for the work. Claimant said that he preferred a tomahawk. Re- 
spondent said that it was too light, and that the axe was the thing 
to take, and that as scon as he had finished breakfast he wouM 
grind the axe for claimant. This was done with the assistance of 
the claimant, but claimant used a tomahawk for the work instead 
of the axe. We think that this evidence does not establish any 
explicit order to claimant not to use a tomahawk for any purpose 
in connection with the work, so as to bring the case within the 
rule laid down by this Court in Walsh t'.. Brown (8 Gaz. L.R. 231) 
and Goodwin v. Stuart (9 Gaz. L.R. 54i). It appears to have- 
been simply a question of which was the more suitable tool to be- 
used for the work, and respondent espressed an opinion in favour- 



, Google 



49 

of an axe, but did not nay aftything to make it clear to claimant 
that the use of a tomahawk waa altogether forbidden. Respondent 
himself does not appear to have treated claimant's conduct bb 
amounting to disobedience, for in the conversation he had with 
claimant after the accident he did not addreaa a word of blame 
or reproach to claimant when he knew that a tomahawk had been 
used in the work, and he offered to provide claimant with board 
and lodging and pay him halt wages until he recovered from hia 
injury. 

The evidence ehowa that claimant's earnings for the twelve 
months previous to the accident were not less than £1 lOs. per 
week, and he is therefore entitled to compensation at the rate pre- 
scribed by the Act of 1905 of not less than £1 per week. We award 
him compensation at that rat« for eleven wee^ from the 26th June 
to the 10th September. With r^ard to the future, the probabilities 
are that the claimant will not be prevented from earning as much 
after the accident as before. We are, however, not quite satisfied on 
that point, and we have decided to leave it open. We make a 
declaration of liability, so aa to leave it open tor the claimant to 
come t^ain to the Court if his earning-power should prove to be 
diminished by reason of the injury. 

We award the claimant £5 5s. costs, and disbursements and 
witnesses' eipenses to be fiied by the Clerk of Awards. 

Dated this Hth day of September, 1907. 

W. A. Sim, Judge. 



OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 

(35.) PUBUC TRUSTEE v. THE COUNTY OP BRUCE AND ANOTHER. 

In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District. — The Public Trustee, claimant; the Cor- 
poration of the Chairman, Councillors, and Inhabitants ot the 
County of Bruce, and James Ferguson, respondents. 

Mr. Reid for claimant; Mr, Stephens for respondent Corporation. 

Hearing, Ilth September, 1907. 

A mother who is a dependant u entitled to claim compensa- 
tion independently of her hueband. In the case of dependants 
toko are in part dependent on the eai-ningt of the deceased, 
pecuniary benefits received by them as a result of the death of 
the deceased m,ust be taken into contideration in asiesting com- 
pensation. Harbour v. FcTguston and Mitchell followed. 
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Order made deel«ring one respondent entitled to be indem- 
nified by the other respondent. 

JUDOUBNI OF THE CoURT, DELIVERED BT SlU, i. 

The claimaDt in this case is the administrator of the estate of 
James Ferguson, deceased, who was killed by accident on the 2lBt of 
December, 1906. At the time of his death he was working for his 
father, who had entered into a contract with the respondent Cor- 
poration for the formation of a piece of road between Clarendon 
and Berwick, in the County of Bruce. The father was not joined 
as a party to the application for arbitration, but at the hearing an 
order was made, by consent, adding bini as a respondent. It was 
proved that the deceased was working for his father as a wages 
hand, and by virtue of section 15 of the Act the father and the 
respondent Corporation are jointly and severally liable to pay 
whatever oompensation is payable in respect of the death of the 



The deceased was thirty years of age. He had not been married, 
and he lived at home with his parents. He usually worked for his 
father, who took contracts for the execution of work, and the 
amounts received from these contracts were handed over by the 
father to his wife, who applied them towards the maintenance of 
the family. For the purposes of making up estimates for contracts 
the son's wages were treated as being 8s. per day, and the father 
says that he allowed deceased 8e. per day, but his earnings were 
not separated in any way from those of his father. The earnings 
of both were treated as a common fund for the maintenance of the 
whole family. It is alleged that the mother and four sisters were 
partially dependent on the earnings of the deceased, and the suni 
of £371 8s. is claimed as compensation. We are satisfied that the 
death of the deceased has resulted in the diminution of the common 
family fund, which was used for the support of the various mem- 
bers of the family, and such a diminution is sufficient to establish 
a dependency within the principles laid down in Davies v. The 
Main Colliery Company (Limited) ([1900J A.C. 358) and Howells v, 
Vivian and Sons (85 L.T. 529). It was argued for the County Coun- 
cil that as the father of the deceased did not claim to be a dependant 
a claim could not be made on behalf of his wife, and that she could 
only claim through her husband. A mother is one of the de- 
pendants enumerated in the First Schedule to the Act, and we 
cannot see any reason for holding that she is not entitled to the full 
benefit of the Act in the same way as the other specified dependants. 
We hold, therefore, that the mother and the four sisters who are 
named in the application for arbitration were in part dependent 
on the earnings of the deceased at the time of his death, and the 
only question is as to the amount of compensation to be awarded to 
the claimant for their benefit. The evidence as to the amount of 
the deceased's earnings was vague and unsatisfactory, and at the 
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hearing the oaae for the claimant was shaped ae if the Court could 
take into consideration the profit which the father made out of 
his son's work. It is clear that any consideration of that kind 
cannot be taken into account in assessing compensation, which 
must be based on the son's own earnings in his father's employment 
during the three years ne»t preceding the injury. 

Xlie evidence showed that a eum of £100 had been received in 
respect of an insurance on the deceased's life, and that he left two 
shares in a building society, in which the sum of £21 14s. had been 
paid. It was contended on behalf of the claimant that the Court, 
in assessing compensation, was not entitled to take into consider- 
ation any pecuniary benefits received by the dependants through 
the death of the deceased; but in the case of Harbour v. Fergusson 
and Mitchell (7 Gaz. L.R. 366; 3 Dec. W.C.C. 83} this Court held 
that such benefits must be taken into account when, as in the 
present case, dependants were only in part dependent on the 
earnings of the deceased. Taking these into consideration with all 
the other circumstances of the case we think that £150 would be a 
fair sum to allow as compensation, and we accordingly award that 
sum to be paid by the re8pondent« to the claimant, and to be applied 
by him as he shall think proper for the maintenance and benefit of 
the dependants named in the application. The respondents are 
declared to be jointly and severally liable for the sum hereby 
awarded, and it is further declared that the respondent Corporation 
is entitled to be indemnified by the respondent James Ferguson 
against such liability. 

We order the respondents to pay the claimant's costs, which we 
fix at i£10 lOs., with disbursements and witnesses' expenses to be 
filed by the Clerk of Awards. 

Dated this 2Ist day of September, 1907. 

W. A. Sim, Judge. 



(36.t CREMENS B. BEGG. 
In the Court of Arbitration of New Zealand, Otago and Southland 

Industrial District. ^Daniel Cremens, claimant ; John Camp' 

bell Begg, respondent. 
Mr, Scurr for claimant; Mr. Macassey for respondent. 
Hearing, 11th September, 1907. 

The applicatio7t for arbitration wag dumigsed on the ground 

that a claim for eompemafion had not been made within three 

month* after the occurrence of the accident, as required by 

section 12 of the Act. 
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JUDOURNT OF THB COOHT, DBLIVERBD BT SlK, J. 

The claimant in thia oase was employed by the respondeat u a 
labourer, and alleges that while working at bushfelling on the 
respondent's farm at Mokoreta he accidentally fell, and that a 
hernia was caused by this fall. 

The respondent has raised three defences — (1) that the hernia 
from which claimant suffered was not caused by the fallj (2) that 
the claimant did not give notice of the accident to the respondent 
as required by section 12 of the Act; (3) that the claim for com- 
pensation with respect to the accident was not made within three 
months aft«r the occurrence of the accident, as required by the same 
section . 

It is not necessary to decide the first two points, because we think 
that the claimant's case must fail on the third ground raised by 
the respondent. 

It is not suggested that any verbal claim was made before the 
claimant left the respondent's service in April, and the claimant 
has to rely on the'letter written by him on the 10th of May to 
the respondent as a claim for compensation within the meaning of 
the Act. That letter is as follows: — 

" Houghton Ward, Dunedin Hospital, 
"10th May, 1907. 
" Mr. Begg. 
" Dbar Sir, — 

" I'm sorry to inform you I had to go under a operation 
2 days after I came to Dunedin. I had to go in here through that 
accident in bush. Hoping you inform the Insurance Company. 
" yours truly, 

"Daniel Cbemens. 
"Dunedin Hospital, Dunedin. 
" P.S. — I had a bad time of it after the operation." 

We think that this letter did not amount to a claim for compen- 
sation. It is true that the claimant speaks of informing the 
insurance company, and if this is to be treated as referring to 
the insurance company by whom respondent was insured it might 
be inferred that claimant intended to make a claim on respondent, 
but something more clear and definite than that is required to 
constitute a claim for compeneation. In the Scottish case of 
Bennett v. Wordie (1 Fr. 855) a notice was given by claimant's 
law agent to the respondent. It referred to the accident by which 
claimant's son was killed, and continued in these terms, " I am 
instructed by his father to intimate that he holds you liable (or 
compensation and solatium. This notice is given in terms of the 
statutes." This was held by the Court of Session not to he a 
claim for compensation within the meaning of the Act, although it 
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no doubt contained cua intimatioB of an intentios to make a claim. 
In Powell V. Main Colliery Company ([1900] A.C. 366, p. 373) the 
Lord Chancellor said that he entireljr agreed with this deoieion. 
There Ib no oaae in which it has been laid down definitely what is 
necessary to constitute a claim for ocmpensation, but we agree with 
the view expressed by Mr, Seven (" Employers' Liability and 
Workmen's Compensation," 3rd ed., p. 419) that the absence of a 
claim for a specific amount does not invalidate the claim. "All 
that is required is definitely to propose compensation; the amount 
is immaterial. That has to be settled in default of other means in 
the arbitration, and the employer has, in the majority of cases at 
least, as much material for judging what the amount should be as 
the workman . ' ' We hold that the claimant's letter to the re- 
spondent does not amount to a claim for compensation. Even if it 
oould have been treated as a claim, we think that it was not made 
within three calendar months after the occurrence of the accident. 
Tbe 20th of February is 8tat«d in the application for arbitration as 
the date on or about which the accident happened, but the conclusion 
we have come to on the evidence is. that it must have happened in - 
the week ending on the 9th of February, and the letter of the 10th 
of May was sent, therefore, nfter the three months had expired. 
Treating the 9th of February as the day on or before which the 
accident happened, the cluimant cannot rely on the provisions of 
subsection (b) of section i of " The Workers' Compensation for 
Accidents Acts Amendment Act, 1902," because, apart from any 
question as to whether the letter amounts to an intimation of 
intention to make a claim, the application for arbitration was not 
filed until the 17th of June — that is to say, more than one month 
after the expiry of the time prescribed for making a claim. 

The result is that the application is dismissed, and the claimant 
is ordered to pay the respondent's costs, £7 7b., with disbursements 
and witnesses' expenses to be fixed by the Clerk of Awards. 

Dated this 21st day of September, 1907. 

W. A. Sim, Judge. 
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WELLINGTON INDUSTRIAL DISTRICT. 

(37.) FAHEY r. BROWN. 

Judgment op R. L. Stahpobd, Eb<j., S.M. 

The defendant adiaita his IJfibitity to pay compctiaatioa, and has 

paid into Court ihe sum of £65 in aatietaction of such liability, 

but ooosiders the plaintiff's claim of £150 is eiceasive. 

I am asked to det«rmine what is a proper sum to be paid in full 
satisfaction of the claim under the following circumstanoea ; Plain- 
tiff was a qualified blacksmith by trade, but about eighteen months 
ago took to the work of "carpenter's labourer," receiving 9s. per 
diem as wages. While working in defendant's factory on the 8th 
July, 1907, at a surface-planing machine, his left hand was muti- 
lated by the knife of the machine, and twp fingers (the ring and the 
little nngers) of his ]eft hand had to be amputated. Defendant has 
employed plaintiff again at a wage of 7s. per diem. Plaintiff's 
expectation of life," at twenty-six years, is thirty-seven years ac- 
cording to the Carlisle Tables. The question is to what extent is 
plaintiff's wage-earning power reduced by the permanent partial 
disablement which he has suffered. No doubt plaintiff is still able 
t<ybe a useful man and earn wages. The following questions have 
to be considered: — 

(1.) Expectation of life at twenty-six. 

(2.) The growing disposition to scrutinize application for em- 
ployment with reference to the extra liability of the appli- 
cant to risks of accident. 

(3.) The class of work which plaintiff is unable to undertake. 

There is at the present time a scarcity of labour in the colony, 
and employment is readily to be found, but during the next thirty- 
seven years it is at least probable that there will again and again 
occur periods when there will be a slut of labour, when only the most 
capable men will find their services in iirgent demar.d. It is not too 
much to say that during such periods, having regard to the plain- 
tiff's maimed hand, he will be the first man dismissed and the last 
employed. The plaintiff is incapacitated altogether as a black- 
smith, at which trade he is a qualified hand, and as a labourer he 
must inevitably suffer in the competition of life by the want of two 
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Ch&pmaD, J., eaid in a. somewhat similar oase, "There was 
some difficulty in arriving at the amount by which hie future earn- 
ing-power might be expected to be reduced. . . , The chief 
difficulty was to determiua the extent espres^d in money to which 
the clairo^at's wage-earning power was impaired by reason of the 
condition of his thumb." (Murray v. Rathbone Executors; i Ar- 
bitration Court Awards, p. 6). 

Taking the whole circumstances of thiti case into consideration, 
and calculating the plaintiS's expectation of life at twenty-six years 
of age at thirty-seven years, and the impairment of bis wage-earn- 
ing power at 2a. 6d. per week, I award plaintifi the capital sum of 
£130 and all costs. 

R. L. Stamford, 

Stipendiary Magistrate. 
Judgment read at Marton on the 25th September, 1907, and 
costs fixed by the Magistrate at £9 8b. 

D. Mason, 

Clerk of Court. 



In the Wellington Industrial District. — In the matter of " The 
Workers' Compensation for Accidents Act, 1900"^ and in the 
matter of an arbitration between Timothy Fahey, of Marton, 
labourer, claimant, and .Alexander Brown, of Marton, building 
contractor, respondent, 

Havino duly considered the matter submitted to me, I do hereby 

make my award as follows; — 

1. I order that the respondent, Alexander Brown, do pay to 
the claimant, Timothy t'ahey, the sum of one hundred and thirty 
pounds (£130) as compensation for personal injury caused to the aaid 
Timothy Fahey on the 8th day of July, 1907, by accident arising 
out of and in the Rourse of his employment as a worker employed by 
the said Alexander Brown as a carpenter's labourer, in lieii of the 
weekly payments prescribed by the above-mentioned Act, 

2. And I do order that the said Alexander Brown do within 
fourteen (14) days from date hereof pay to the Clerk of Awards 
for the use of the claimant his costs of and incidental to this arbi- 
tration, which I assess at the sum of nine pounds and eight shillings 
(£9 Sa.). 

Dated this 25th day of September, 1907. 

R. L. Staitfohd, 

^Stipendiary Magistrate. 
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OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 



(38.) HABr^ND p. BROWX- 
in the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District.- -Daniel Harland, applicant; Emma Brown, 
Alice Louisa Brown, Elizabeth Brown, William Brown, Charles 
Edward Drown, Florence Rosetta Brown, and Bertie Alexander 
Brown, respondents. 
Mr. Solomon for applicant; Mr, Stilling for infant respondents. 
The Court has deoideiJ to make the following order ae to the sum 
of £329 lis. 7d., agreed to be paid to the applicant as compensation 
in connection with the dunth of Harry Thomas Brown, deceased : — 

1. The sum of £159 lis. 7d. is to be paid to the widow, Emma 
Brown, for her own use and benefit, subject to the payment of the 
costs hereinafter mentioned. 

2. The balance of £170 is to be apportioned among the other 
dependant'^ as follows ; — 

(a.) To Eliaabeth Brown and William Brown, daughter and son 
respeotirely of the deceased, the sum of £20 each. 

ib.) To Charles Edward Brown, a son of the deceased, the sum 
of £30. 

{e.) To Florence Rosetta Brown, a daughter of the deceased, the 
sum of £40, 



3. These fiv^ lust-mentioned sums are to be paid to the Public 
Trustee and invested hy him, and the capital and income applied 
as he shall think fit for the maintenance and benefit of the respeotire 
dependants, and the balance paid to such dependants on their re- 
spectively attaining the ^e of twenty-one years. 

4. The parties and the Public Trustee are to be at liberty to 
apply to the Court as they may be advised, 

6. The sum of £6 6s., with disbursements, is allowed to the ap- 
plicant's solicitor for costs, and the sum of £3 3b. to the solicitor 
for the infant respondents. 
, Dated this 7th day of October, 1907, 

W, A. Sim, Judge. 
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(39.) PUBLIC TRUSTEE ». TYBIE. 
In the Court of ArbJtrstiun of New Zealand, Otago and Southland 
Industrial District. — Before His Honour Mr. Justice Sim and 
Messrs. Brown and Slater (tnembers of tlie Court). — Public 
Trustee, claimant; A. Tyrie, respondent. — Heard 11th Septem- 
ber, 1907. 
Mr. Woodhouse for claimant ; Mr. Macas8e7 for respondent. 
Claim for compensation by the Public Trustee (administrator of 
the estate of J. R. Mathers, deceased), as representatire of Walter 
George Provis or Mathers, an infant son of J. R. Mathers, who was 
accidentally killed by a fall from a ladder while in the employ of 
the respondent. 

Mr. Macast^ey admitted liability. 

Order made for pajToent of the sum of £400 (exdusire of 
£11 6s. 6d. alieady paid for funeral expenses), to be paid to the 
Public Trustee, to be invested by him, and the principal and int«re8t 
to be applied for the maintenance, education, and benefit of the 
said Walter George Previa or Mathers until the said sum is ex- 
hausted. 

Costs allowed claimant £7 Ts., with disbursements to be fixed by 
Clerk of Awards. 



140.) MACKENZIE e. IRVINE AND STEVENSON. 
In the Court of Arbitration of New Zealand, Otago and Southland 

Industrial District. — Fanny Mackenzie, claimant, v. Irvine and 

Stevenson, St. George Company (Limited), respondent. — Heard 

20th September, 1907. 
Mr. Payne for claimant; Mr. Macassey for respondent. 
Claimant applied for compensation for herself and her infant 
daughter, Mary Fanny Mackenzie, in respect of the death of her 
husband, John Mackenzie, who died as the result of injuries 
received while working in the employment of the respondent at his 
jam-factory in Dunedin. 

Liability wa^ admitted, and the claim was settled by payment of 
£175. 

Order mi>de declaring Fanny Mackenzie, the widow, and Mary 
Fanny Mackenzie to be dependants, and for payment to the claimant 
of £100 for her use and benefit. The balance, £75, to be paid to 
the Public Trustee, to be invested by him, and the capital and 
income to be applied in hia discretion towards the maintenance and 
benefit of the aaid dependant Mary Fanny Maokeniie, power being 
reserved to the Public Trustee to apply to the Court ex parte for 
directions. 
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WELLINGTON INDUSTKLA.L DISTRICT. 



(41.) TOBIN V. THE NEW ZEALAND SHIPPING COMPANY (LIMITED). 
In the Court of Arbitration of New Zealand, Wellington Industrial 

District. — Before His Honour Mr. Justice Sim and MeaerB. 

Brown and Slater, menibera of the Court. — Dasid Henry Tobin, 

claimant; The New Zealand Shipping Company (Limited), 

respondent. 
Hearing, 7th November, 1907. 
Mr. O'Regan for the claimpnt; Mr. Myere for the respondent com- 

Claim for .£300 for total permaneut incapacity, the result of acci- 
dent, tailing down hatch of s.s. "Turakina," whereby claimant 
sustained fracture of left thigh, dislocation of left hip, br6ken right 
collar-bone, spinal injuries, &c. His arert^e weekly earnings were 
£3 10a. 6d. He had already recived £69 18s. 6d. Both parties 
deaired the Court to award claimant a lump sum. The Court made- 
au award tor £320 in addition to the sum of £69 ISs. 6d. paid to 
the claimant for compenaation. Costs, £5 5s., were allowed, with. 
diabursements to be fixed by the Clerk of Awards. 



(42.) FRANKINBUBG v. THE HUDDABT-PARKEB COHPANT (UUIT£D> 
In the Court of Arbitration of New Zealand, Wellington Induatrial 

District. — Antonio Frankinburg, claimant; Huddart- Parker 

Company (Limited), respondent. 
Hearing, 7th November, 1907. 

Mr. O'Regan for tiie claimant; Mr. Tripp for the respondents. 
Claim for £300 tor partial permanent incapacity through an acci- 
dent while claimant waa discharging cargo from a. a, " Zealandia," 
when two railway-sleepers alippsd from the sling and jammed his 
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hand agaiast a stanchion, severing two fingers and rendering a 
third useless. Hia average weekly earnings had been £3 a week. 
Reapondente adniitt«d the fact_ of the accident, but not average 
weekly earnings, and denied liability to pay £300. Both parties 
desired the Court to award claimant a lump sum. 

Judgment of the Court was delivered by Sim, J., as follows r 
We have calculated roughly the compensation which we think the 
claimant is entitled to on the principles laid down in Reynolds v. 
Munt, Cottrell, and Co., and we fis the amount at £250, which we 
order to be paid to the claimant by the respondent. We allow the 
olaimant his costs, £5 oa., with disbursementB k> be Used by the 
Clerk of Awards. 



(43.) PHILLIPS V. SEAQER. 
In the Court ot Arbitration of New Zealaud, Wellington Industrial 
District. — Before His Honour Mr. Justice Sim and Uessrs- 
Brown and Slater, members of the Court. — Thomas Phillips, 
claimant; Edward Seager, respondent. 
Hearing, 7th November, 1907. 

Mr. Wilford tor the claimant; Mr. Blair tor the respondent. 
Application to redeem weekly payments under award of the Court 
dated the 6th October, 1903, on the ground that the claimant's 
carning-capacity is equal to or greater than at the time of the 
accident. The facts in connection with the case are set out in the- 
judgment of the Court (2 Dec. W.C.C. 29). 

Judgment of the Couht, delivebed by Sim, J. 
The evidence in this case shows that at the time the award was 
made in 1903 the claimant was earning Is. an hour. The evidence- 
which has been called on behalf of the respondent shows that for a 
period of over three years after the accideut the claimant was work- 
ing for the Wellington Gas Company, and was being paid at the 
rate of Is. an hour. This evidence establishes quite clearly that 
the claimant's earning- capacity during that period was not di- 
minished by reason of the accident. We think, therefore, that the 
respondent ia entitled to an order cancelling the payments as from 
the 11th October, the date up to which payment has been made. 
The declaration of liability which was made in 1903 will stand, and 
if at any time hereafter the claimant can show that by reason of the 
loss of his eye he is not able to earn Is. an hour, he will be able to 
come to the Court again. It is clear at present that he Is able to 
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«arn Is. an hour, bo that he is not auSering any loss ot earning-power 
through the loss of his eye. 

Order made terminating payments as from the 14th October, 
1907, and leaving declaration of liability to stand. 



(44.t SUBLL V. THE CAMPBELL LAND AND TIMBER OOMPANr. 
Id the Court of Arbitration of New Zealand, Wellington Industrial 

District. — Adolf Suell, claimant; The Campbell Land and 

Timber Company, respondent. 
Hearing, 7th November, 1907. 

Mr. Treadwell for the olainiant; Mr. Menteath for the respondent. 
Claim foi £1 per week to he commuted to a lump sum, for permanent 
disability of claimant through a fracture of his left leg caused by 
being run over by a truck on a tram-line at the respondent's Te 
Horo Mill while at work in their employ. 

Order made for payment of £260, with costs, £10 10s., and 
disbursements and witnesses' expenses to be fixed by the Clerk of 
Awards. Qualifying-fee allowed for two doctors. 



CANTERBURY INDUSTRIAL DISTRICT. 



(45.) CASE SETTLED OUT OF COURT. 
Beattie v. Elsworthy. 



OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 

(46.) McKENZIE v. McCALLUM. 
In the Court of Arbitration ot New Zealand, Otago und Southland 
Industrial District (Invercargill). — Kenneth McKenzie, claimant; 
Archibald McCallum, respondent. 
Hearing, 3rd October, 1907; judgment, 28th October, 1907. 

The Court held on appeal that there wat no evidence to tup- 
port the finding of the Magitlrate that th^ accident by which 
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the deeeated met hit death arote out of and in the course of hit 
emploj/ment. 
Mr. Lillior&p for appellant (reepondent below); Mr. E. Ruasell for 
respondent (claimant below). 

Jddoubnt of the Court, dblivbrbd bt Siu, J. 
This ia an appeal from the decision of the Stipendiary Magistrate 
at Invercargill in a caee iti which the claimant waa awarded the 
sum of £36 as compensation in respect of the death of his son, who 
was drowned in the Mataura River on or about the 30th day of 
January, 1907, while in the employment of the respondent. It waa 
argued on behalf of the respondent that there waa no evidence before 
the Magiatrate that the death of the deceased waa caused by an 
accident arising out of and in the course of his employment, and 
(2) that there was do evidence that claimant was a dependant of the 



As intimated afthe hearing, we think that there was evidence 
to support the finding of the Magiatrate that the claimant was a. 
dependant of the deceased, and we proceed to deal with the other 
point raised by the respondent. The Magistrate has found as a 
tact that the deceased was drowned in the Mataura River through 
an accident arising out of and in the course of his employment, and 
the question we have to determine is whether there waa any evidence 
to support this finding. The evidence showa that deceased, who was 
fifteen years of age, was employed by the respondent on his farm at 
Seaward Downs, on the western bank of the Mataura River. On 
the afternoon of the 30th January he waa cutting thiatlea on the farm 
with Archibald Baxter, one of the respondent's labourers, not far 
from the river-bank. Almut 4 o'clock the deceased ceased cutting 
thistles, and left for the purpose, as the Magistrate has found, of 
driving respondent's cowa to the byre to be milked. The following 
is Baiter'a evidence as to deceased's departure: " Boy went away, 
and I did not see him go, and I cannot say which way he went." 
The boy was not seen afterwards by any one, and his body was found 
in the Mataura River on the morning of the 5th February at a spot 
within a stone'a throw of the place where he and Baiter had been 
cutting thistles. A subsequent examination of the locality disclosed 
the following additional facts : The slasher which deceased had used 
when cutting thistles was found near a willow-free growing some 
distance up the river-bank, and there were some cuts on the willow- 
tree which apparently had been made with the slasher. At a point 
on the river-bank about 2 chains above the willow-tree there was an 
indentation on the top of the edge of the river-bank aa if made by 
the heel of a boot, and fro ii this' point downwards in the direction 
of the river there were scratches on the river-bank, but there is 
nothing in the evidence to connect the deceased in any way with 
these marks. There was no evidence of any kind to rfiow how it 
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^happened that the deceased got into the river, and no theory wa^ 
put forward to explain hon it waa possible for the deceased to Fall 
into tJie river while going for the cowb or returning with them. 
Assuming that the Magistrate was justified in concluding, as ho di(3, 
that the marks on the river-bank were made by the deceased, and 
that they fix the spot at which the deceased got into the river, they 
do not throw any light on the question of what deceased wa§ doing 
when he fell into the river, or connect that event in any way with 
the work which he was supposed to be doing for the respondent at 
the time. The Magistrate rejected — quite rightly, we think — any 
theory of suicide, and concluded that the deceased fell into the river 
by accident ; but in order that the claimant may succeed it is neces- 
sary for him to go further, and to show that the accident by which 
the deceased fell into the river arose in some way out of and in the 
course of his employment. In every case the burden is on the 
-claimant of proving that the accident must have arisen out of as well 
as in the course of the employment, anjl if he leaves the case in 
doubt as to whether these conditions are fulfilled or not, where the 
known (acts are equally consistent with their having been fulfilled or 
not fulfilled, he has not discharged the onus which lies upon him : 
Pomfret v. Lancashire and Yorkshire Railway Company ( [1903] 2 
K.B. 718); and for the purpose of determining whether such con- 
ditions have been fulfilled or not the Court cannot resort to mere 
■surmise or conjecture ; Wakelin v. London and South-western Rail- 
way Company (12 A.C. 41). In the present case the known facts are 
equally consistent with the theory that deceased had gone to the 
river-bank for some purpose of his own and slipped into the river, 
as they are with the theory that deceased while going for or returning 
with tiie cows fell by accident into the river. All that ia known is 
that the boy left the padilock, where lie had been cutting thistles, for 
"the purpose of bringing home respondent's cows, and that six days 
afterwards his body was found in the Mataura River. It is a 
reasonable inference from the facts that his death was due to aa 
accident, but any conclusion beyond that is mere surmise. The 
■claimant failed, therefore, to give any evidence to prove that the 
conditions on which alone he was entitled to relief had been ful- 
filled. 

Counsel for claimant relied on the cases of McNicholas v. Daw- 
son ([1899] I Q.B. 773), Barrowman v. The New Greenstone Gold- 
dredging Company (6. Gaa. L.R. 316; 3 Dec. W.C.C. 11), and 
Berdinner i^. Cambridge (5 Dec. W.C.C. 2); but these are all dis- 
tinguishable from the present case. In McNicholas v. Dawson a 
workman was employed to look after an engine in a shed. He 
started the engine one morning. Two minutes afterwards he was 
found going round with the shaft, and he died as a result of the 
injuries he sustained. No one saw how the accident happened, but 
the evidence showed that it was the duty of the deceased after he 
had started the engine to go to a mortar-pan outside, the proper way 
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to go being by a main door. There was also a amall dow opposite 
the main one, but to get to this it would be necessary to creep under 
the shaft. The County Court Judge held that it had not been proved 
that the accident arose out of deceaied's employment. The Court 
of Appeal allowed an appeal on the ground that there was eTidence 
fit to be submitted to a jury that the accident arose out of and in 
the course of the employment. " The highest that can be put against 
the deceased," said Collins, L.J., " is that he was going out of the 
shed by a dangerous way, and met with his death while trying to get 
under the shaft of the engine. It was as much his duty to get out 
of the shed as it was to go into it, and both would be done in the 
oourse of his employment." In Barrowman'a case it was not dis- 
puted that the deceased dredge hand was drowned through falling 
out of a boat, and the only question was whether, as the errand on 
which he was going at the time was to obtain water for the purpose 
of making tea on the dredge, the accident could properly be said to 
have arisen out of and in the oourse of his employment. This Court 
held that it did so arise. In Berdinaer v. Cambridge, the manager 
of a flax-mill was killed by being thrown from his horse when he 
was riding home at night. He had gone to Hokitika on his em- 
ployer's business, and was returning. He was entitled to be paid 
for the time spent going and returning, and this Court held that 
the accident arose out of and in the course of his employment. In 
«ach of these cases the circumstances in which the accident happened 
were the subject either of direct proof or of legitimate inference from 
proved facts. In the present case there is no evidence of the circum- 
stances in which the deceased fell into the river, nor any facts proved 
from which it may be reasonably inferred how he got there. Very 
slight evidence is often sufficient to enable such an inference to be 
drawn, but there must always be some evidence to justify the infer- 
ence. We cannot find any in the present case, and we hold, there- 
fore, that there was no evidence to justify the Magistrate's finding 
of fact. The appeal is allowed with £5 5s. costs. The application 
for arbitration is dismissed, and the claimant is ordered to pay the 
respondent's costs in the Magistrate's Court according to scale on 
the amount claimed, with disbursements and witnesses' expenses to 
be fixed by the Clerk of the Magistrate's Court at Invercargill, 
Dated this 28th dav of October, 1907. 

W. A. Sim, Judge. 
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(47.) A- GRAY AND G. FLEMING v. MENLOVE. 

In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District (InTercargill). — Archibald Gray and George 
Fleming, claimants; William Uenlove, respondent. 

Hearing, 4th October, 1907; judgment, 26th October, 1907. 

The manager of a tkeep-ttation, a mbHtantial part of whose 
duties eontiiti in doing work which invotvet manval labour and 
labour neetttitating ^ytieal exertion other than manual, i* a 
worker within the meaning of " The Workert' Compenmtion for 
Accidents Act, 1900." 

Mr. E. Russell for claimants; Mr. H. A. Macdonald for respondent. 

JUDOUBHT OF THE COGBT, CBLIVBBBD BT SiM, J. 

The claimants in this case are the executors of the will of Robert 
Gray, deceased, who died on the 11th November, 1906, in conse- 
quence of injuries sustained by an accident which arose out of and 
in the course of deceased's employment as manager of the respond- 
ent's sheep-station at Centre Hill, The question which the re- 
spondent has raised by his answer is whether the deceased Robert 
Gray was a worker within the meaning of "The Workers' Compensa- 
tion for Accidents Act, 1900." Centre Hill Station is distant about 
twenty miles from Lumaden, and carries from six to seven thousand 
sheep. When respondent purchased this station in 1903 Mr. Gray 
was manager thereof, and respondent continued him in that position 
at a salary of itlOO per annum. He was also provided with board 
and residence for himself, and his wife and two daughters. Mrs. 
Gray died some time ago, and at the date of the accident Mr. Gray 
was living on the station with his two daughters, Elizabeth and 
Darina, of whom the first-nanricd acted as housekeeper, and was paid 
the wages of 128. per week by the respondent. The respondent did 
not live on the station, and Mr. Gray's principal duty was to 
man^e the station. He had a free hand as to engaging and dis- 
charging men, and he operated on the station banking account. 
In addition to acting as manager of the station it was Mr, Gray's 
duty to take part in the actual work of the station. In pu^Huance . 
of this duty he did a considerable amount of manual and other 
work during the course of the year. Thus, at ahearing-time he 
went out with the mustererp, and also did his share of work at the 
yards. At harvest-time he superintended operations, and also did 
the stacking himself. He assisted in dipping sheep; he built 
several sheds with his own hands; he sowed grass-seed; and often 
fed the chaff-cutter himself. That is the description of Mr, Gray's 
duties and work given by the respondent, who said that Mr. Gray 
often had bis coat oS, and was a very hardworking man. 

On this evidence it was contended on behalf of the respondent 
that as Mr. Gray's principal duty was that of managing the station 
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he was not a worker witLio the meaaing of the Act. The two oomb 
decided receotly by the Court of Appeal in England — viz., SimpBon 
V. Ebbw Vftle Steel Company ( [1905] 1 K.B. 453), and BagnaU v. 
Levinstein (Limited) ([1907] 1 E.B. 531), were relied upon id sup- 
port of this argument. In the first- mentioned case the applicant 
was the widow of the certificated manager of a colliery, who had met 
with a fatal accident while discharging his duties underground. 
The remuneration of the deceased consisted of a salary of £400 a 
year, payable monthly, a house rent-free, and a free allowance of 
coal for his house. The deceased did no manual labour, nor was 
he required to do any. The County Court Judge held that the 
deceased was not a workman within the meaning of "The Work- 
men's Compensation for Accidents Act, 1897." This decision was 
upheld on appeal. The judgments in the Court of Appeal are an 
authority for saying that in construing the Act the ordinary popular 
meaning is to be given to the word " workman." In the course 
of his judgment, Collins, M.R. (p. 453), said this : " I do not say 
that a person in the position of the deceased is absolutely excluded 
from the possibility of coming within the Act, for it is possible that 
such a man might in fact work as a workman, though 1 do not know 
that such a contingency is at all probable ; there might, however, 
be facts in a particular case from which the conclusion might be 
drawn that, although the man was a certificated manager, he was 
also a 'workman.'" Mathew, L.J., discussed in his judgment 
(p. 460) the definition of " workman," and expressed the view that 
the words " whether by way of manual labour or otherwise " mean 
"manual labour, or labour involving physical exertion other than 
manual," Cozens-Hardy, L.J., expressed the opinion that it would 
have been competent for the County Judge to have said that the 
deceased was a workman. The Lord Justice also said that the fact 
of a worker being paid by a salary and not by wages was not 
conclusive, " for it is conceivable that there may be a workman who 
is paid by a salary" (p. 461). In the case of Bagnall v. Levin- 
stein, a man who had taken a degree in science entered the employ- 
ment of a dye and chemical manufacturing company under the 
terms of a written agreement of a complicated character. The 
agreement provided for a five-years service upon terms with regard 
to salary, commission on profits of inventions or improvements in 
manufacture discovered by him, restrictions as to employment after 
the termination of his engagement, and disclosure of matters re- 
lating to the business of the company and his own researches ap- 
plicable to employment as a «killed expert in the business of his 
employers. His employment involved manual labour on his part. 
In the course of his emplojment he met with an accident which 
caused his death. On an application for an award the County Court 
Judge held that the fact that the deceased did manual work was 
sufBcient to bring the case within the Act. On appeal the Court 
of Appeal (Farwell, L.J., dissenting) held that the County Court 

190T— B-DociBioDB, 

D,g,t7„lb,.GOOgIC 



66 

Judge had misdirected himEelf by treating the perfoi 
manual labour by the deceased in the course of hia duties as con- 
olusive that he was'a workman within the meaning of the Act, and 
ordered a new trial of the case. The following passages from the 
judgment of Collins, M.R., at page 539, show the principles to be 
applied in determining whether a man is a workman or not : " The 
root of the matter is that each case must be decided in view of that 
which the person whom it is sought to treat as a workman was 
employed to do. The learned Judge has not dealt quite fairly with 
the argument as to this man being a master of science. It is true 
that a person of that description may be emploj'ed as a workman, 
but the gorerning factor is whether he was employed as a master of 
science, to get the benefits of his attainments; and if the true infer- 
ence from the facts is that this was the main purpose of the employ- 
ment the case is not prima facie one of employment as a workman, 
even though the man had to do some manual labour in putting 
himself in a positioii to give his skilled service." In another 
passage of his judgment (p. 541) the Master of the Rolls, after 
referring to the view taken by the County Court Judge, continues 
thus : " With great respect for the learned Judge, thia seems to me 
to be a misapprehension of the significance of that which is really the 
governing matter — namely, the question what was the man employed 
to do. Was he employed as a workman or as a skilled adviser? If 
the latter, the mere fact that in carrying out his engagement he did 
manual labour would not turn him into a workman." Applying 
the principles laid down in these cases to the present case, we have 
come to the conclusion that Mr. Gray was a worker within the 
meaning of the Act. It is true that the most important part of 
his duty was that of managing and supervising the work of the 
station, but iu addition to that he was bound by the terms of his 
employment to assist, and did assist, in the actual work of the 
station. A substantial part of his duties on the station consisted 
in doing work which involved manual labour, and labour necessi- 
tating physical exertion other than manual. That, we think, was 
sufficient to constitute him a worker within the meaning of the 
Act. The answer to the question, what was the man employed to do, 
is that the deceased was employed to act as manager of the station, 
and alsi. to do the work of an ordinary station hand. This second 
branch of his duties made him a worker for the purposes of the 
Act. It is true that he was paid a yearly .-salary, but that, as 
Cozens-Hardy, L.J., said in Simpson's case, js not conclusive, and 
the amount of nis remuneration was not so large as to make it 
unreasonable to treat his case as one coming within the provisions 
of the Act. His remuneration at the date of his death was equi- 
valent to about .£150 per annum, which is less than a bricklayer, 
working full time all the year round, would earn at the rate of 
wages now being paid under the award of this Court. 

The question of what constitutes a worker within the meaning of 
" The Industrial Conciliation and Arbitration Act, 1906," was 
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considered by this Court in the case of The Shipmaatera' Asaocift- 
tion of New Zealand v. The Wellington Harbour Board (9 Gaz. L.R. 
270), Thfi interpretation clause of that Act defines "worker" in 
these terms r " ' Worker ' means any person of any age of either sex 
employed by an employer to do any skilled or unskilled manual or 
clerical work for hire or reward." It was claimed that a shipmaster 
was a worker within the meaning of this definition, but this Court 
held otherwise. In delivering the judgment of the Court Mr. Justioe 
Chapman said that the real question was " what is the real and 
dominant nature and purpose of the employment. We do not think 
that a shipmaster is really primarily employed to do either manual 
or clerical work, but to command and nav-igate ships. ... So 
dominant are the factors, skill and coEomand, that the merely 
manual or clerical work goes out of sight, as it does in many other 
highly skilled occupations, such as those of schoolmasters, factory- 
managers, Ac." 

We hold that the deceased was a worker, and that the claimants 
are entitled to compensation. The evidence established a total 
'dependancy with regard to two of the children named in the applica- 
tion — viz., Davina Gray and Charles Gray — and the claimants are 
entitled to an award for the maximum prescribed by the Act — viz., 
£100. We award that sum to be paid by the respondent to the 
claimants, and to be applied by them as follows ; the aum of £100 
is to be paid to each of the daughters, Elizabeth Gray and Davina 
Gray; the sum of £100 is to be allotted as the ahare of the aon 
Thomaa Gray, and ia to be inveated by the claimants and the capital 
and income applied by them, in their discretion, for the main- 
tenance and benefit of the said Thomas Gray until the expiration of 
his apprenticeship, when any balance is to be paid to him; the sum 
of £100 is to be allotted as the share of the son Charles Gray, and 
is to be invested by the claimants, and the capital and income 
applied by them, in their discretion, for the maintenance and 
benefit of the said Charles Gray until he attains the age of twenty- 
one years, when any balance is to be paid to him. 

The respondent is ordered to pay the claimants' costs, which we 
fix at £12 12s., with disbursements and witnesses' expenses to be 
fixed by tbe Clerk of Awards. 

Dated tnis 26th day of October, 1907. 

W. A. Sim, Judge. 
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(48.) BRASSETT v. STEPHENS. 
In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District (Inyercargill). — Andrew Brasaett, claimant;. 
Thomas Alexander Stephens, respondent. 

An accident may arise out of and in the course of a warker't 
employment if, the worker's duties not being clearly defined, 
he may reasonably have thought that it was his duty to do the 
thing in the course of which the accident happened. 
Mr. Lillicrap for the claimant; Mr. Rattray for the respondent. 

JUDOMBNT OF THE COUBT, DBLIVEBED BY SiM, J. 

Tee claimant in this case was employed as a general hand by the 
respondent, who carries on business as a storekeeper and butcher at 
Wright's Bush, in Southland. On the 21at February, 1907, the 

claimant, while at work on the respondent's premieea, sustained 
an injury which resulted in the loss of his right eye. The respond- 
ent denies his liability to pay oompensation on the ground that t^e 
injury to the claimant was not caused by accident arising out of * 
and in the course of his employment. 

There is a conflict of evidence as to the circumstances in which 
the accident happened, and, for the purpose of deciding the point 
in dispute, we accept the evidence of the respondent and his brother 
in preference to that of the claimant. The facts, as we find them, 
are shortly as follows : Respondent's brother was working for a 
farmer whose farm was four miles from respondent's place of 
business. He desired to make a shipment of kidneys to his wife in 
England. About a fortnight before the accident the respondent, 
at his request, gave him a cask to put the kidneys in. The day 
before the accident the brother brought the kidneys to the respond- 
ent's premises. He stayed that night at respondent's house, and 
on the following day he asked the claimant to help him to put the 
hoops on the cask in which the kidneys were being placed. This 
the claimant did. The brother was not satisfied with the cask, and 
he obtained another cask, which he found on the respondent's 
premises, and, with the assistance of the claimant, he removed the 
kidneys, and put them into this other cask. While the claimant 
was assisting to drive the hoops on this cask a piece of iron flew 
ofi and struck him in the right eye, causing an injury which neces- 
sitated the removal of the eye. Respondent was not present when 
the accident happened, having gone to Invercargill on the morning 
of the same day. Respondent was not interested in the shipment 
of kidneys, and it was contended on his behalf that the claimant in 
assisting respondent's brother as he did was doing something out 
of the scope of his employment. We do not take that view of the 
matter. In Ruegg on Employers' Liability and Workmen's Com- 
pensation (6th ed., p. 274) the principles deducible from the decided 
cases on the subject are stated in a series of propositions. One of 
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tbese propositioas is " that the accident may arise out of and in 
the course of the employment if, the workman's duties not being 
-ole&riy defined, he may reasonably hare thought it a duty to do 
the thing in the course of whidi the accident occurred." That 
.atstement of the law is justided by the decisioos in the oaaee of 
Brown v. Scott (1 W.C.C. 11) and Harrison v. Whitaker Bros. (16 
T.L.R. 108; 2 W.C.C. 12). In the present case the claimant was 
•engaged, as respondent said, to do odd jobs about respondent's 
place. He was not informed that the respondent was not interested 
in the proposed shipment of kidneys. The work which he was 
helping to do when he was injured was being done on his employer's 
premises during working-hours, and he was quit« justified in 
thinking it was being done in the course of his employer's business, 
and that it was his duty to help in the work when requested to do 
-so by respondent's brotjier. We hold, therefore, that the accident 
arose out of and in the course of claimant's employment, and the 
claimant is entitled to compensation. 

The evidence shows that after the accident the claimant suffered 
from neuritis in the left eye and also severe neuralgic pains in 
other parts of his body. Neither the neuritis nor the neuralgic 
pains were caused by the accident. It seems clear from Dr. Young's 
evidence that the neuritis had existed for some time before the 
accident, and that the accident deprived claimant of what was his 
really serviceable eye. The fact that but for the condition of his 
left eye the claimant would have been able to return to work earlier 
does not make his incapacity any the less the result of the injury, 
or justify the Court in saying that the incapacity caused by the 
accident has now ceased. That incapacity has been of longer dura- 
tion than it would have been in the case of a man whose eyes were 
both sound before the accident, and it is the respondent's mis- 
fortune that the accident happened to a man to whom the oonse- 
quencee have been more serious than they would have been in an 
ordinary case. 

The evidence is that the claimant was paid £1 per week and 
was provided with board and lodging by the respondent. His 
earnings were therefore not less than £1 10s. per week, and he is 
entitled to the minimum prescribed by "The Workers' Compensa- 
tion for Accidents Act, 1905" — viz., £1 per week. We order the 
respondent to pay the claimant during his incapacity the sum of 
£1 per week as from the 21st day of February, 1907, until such 
payment is redeemed, ended, diminished, jr increased in accord- 
ance with the provisions of the Act. We allow the claimant his 
costs, £7 7s., with disbursements and witnesses' expenses to be 
fixed by the Clerk of Awards. 

It was admitted that after the accident i^spondent had offered 
to take the claimant back into his employment on the same terms 
as before, but the claimant was not able to accept this offer. If 
this oSer i^ repeated by the respondent, and the medical officer at 
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the hospital is of opinion that claimant is fit to return to work, the 
claimant ought, we think, to accept the offer. A refusal in the 
oiroumBtanoes indicated would be a. ground for asking the Court to 
terminate the payments to the claimant as frooi the date of the 
refusal. If the ofier is made and accepted, then the payments under 
this award will be suspended so long as (he employment continuee. 
Dated this 23rd day of October, 1907. 

W, A. Sim, Judge. 



(49.) STUDHOLME v. MABS. 
In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District (Invercargill). — Harold Studholme, appel- 
lant; Joseph Mars, respondent. 
Hearing, 4th October, 1907. 

In fixing a weekly payment as compensation during in- 
capacity, the Court must base its award on ike difjcrence between 
the amount of the average weekly earnings of the worker before 
the accident and the average amount he is able to earn after the 
accident, subject to the ntinimum fixed by section 2 of "The 
Workem^ Compensation for Accidents Act, 1905," in the case 
of ■workers who are earning ntit less than £1 10s. a week at 
the date of the accident, and in arriving at a lump sum to be 
awarded to the claimant the Court should first determine what 
■veekly sum the claimant is entitled to be paid, and should then 
comfnttte such weekly payments to a lump sum on the principles 
laid down by the Court in Beynolds y. Munt, Cotterill, and Co. 

The Court is not entitled to take into consideration any ex- 
penses the worker may have incurred in connection with the 
accident. 

Appeal allowed with costs. 
Ur. H. A. Macdonald for appellant; Mr. Haggitt for respondent. 

JUDOMENT OP THE COURT, nBLlVKRED BY SlU, J. 

This was an appeal from the decision of the Stipendiary Magistrate 
at InTercat^ill in a case in which the respondent was claimant and 
the appellant was respondent. The respondent was in the employ- 
ment of the appellant as a groom and ploughman, and whilst 
engaged in grooming a horse on the 1st December, 1906, he was 
kicked by the horse and sustained a rupture. The Magistrate 
found that there was permanent partial incapacity, and awarded 
the respondent a 1-ump sum of ^75 as compensation. The appeal 
was brought on two grounds — (1) that there was no evidence to 
justify the Magistrate in finding that respondent was permanently 
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partially incapacitated; (2) that tlie Magistrate based his com- 
putation of the compensation upon materials other thao those pre- 
scribed by the Act, and that such computation was therefore 



After hearing argument the Court intimated that it was satis- 
fied that there was some evidence to justify the finding of permanent 
partial incapacity, but held that the Magistrate in assessing com- 
pensation had taken into consideration a matter which ought not 
to have been considered, and to this extent had misdirected himself 
on a question of law. The appeal was therefore allowed, and the 
Court then proceeded, at the request of the parties, to deal with 
the case instead of sending it back to the Magistrate. An affidavit 
was admitted by consent to prove that after the hearing in the 
Magistrate a Court the respondent had been operated on in the 
Riverton Hospital for the rupture, and had been discharged from 
that institution on the 27th June, 1907, cured of such rupture. 
On this evidence the Court made a declaration of liability, and 
awarded compensation to the respondent at the rate of £1 per week 
from the Ist December, 1906, to the 27th day of June, 1907, with 
costs according to the Magistrate's Court scale on the amount 
recovered, including disbursements and witnesses' expenses. The 
appellant waa allowed the costs of the appeal, £5 5s., with disburse- 
mentfl. 

It was intimated at the hearing that the Court would put in 
writing its reasons for the order which was made, and this we now 
proceed to do. The following passage from the Magistrate's judg- 
ment shows what he took into consideration in assessing compensa- 
tion ; " This, then, being the condition of things, I must find," he 
says, "that the claimant, consequent on the accident of the 1st 
December last, is suffering from a permanent partial incapacity, 
and in fixing a lump sum by way of compensation I shall take into 
consideration three things— {a) the cost of the operation ; (b) loss 
of wages whilst under treatment immediately after the accident 
and prospectively whilst recovering from the necessary operation; 
(c) the liability to recurrence. Keeping in view these matters I 
shall order that respondent do pay the claimant the sum of £75 aa 
a lump sum by way of compensation in lieu of weekly payments." 

In fixing a weekly payment as compensation during incapacity 
it is clear that the Court is not entitled to take into consideration 
any expenses the worker may have incurred in connection with the 
accident by which he was injured, but must base its award on the 
difierence between the amount of the average weekly earnings of 
the worker before the accident and the average amount he is able to 
earn after the accident — Irons v. Davies ([1899] 2 Q.B. 330); 
Chandler v. Smith ([189!)] 2 Q.B. 506); McCarthy v. Ross (6 Deo. 
W.C.C. 20) — subject, of course, to the minimum fixed by section 5J 
of "The Workers' Compensation for Accidents Act, 1906," in the 
case of workers who are earning not less than £1 lOs. per week at 
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die dftte of the acoident. This was not disputed by Mr. H&ggitt, 

who appeared for the respondent, but he argued that the Court in 
eicerciEing the jurisdiction given by section 3 of the Act of 1905, 
of awarding a lump suna in lieu of weekly payments, was at liberty 
to take into consideration matters which could not be considered 
if the Court were fixing a weekly payment. We thiak that ie not 
the proper construction to put on the Act, and that the Court, in 
arriving at the lump sum to be awarded to a claimant, should first 
determine what weekly sum the claimant is entitled to be paid, and 
should then commute such weekly payments to a lump sum on the 
principles laid down by this Court in the case of Reynolds v. Munt, 
OotberiU, and Co. (5 Dec. WC.C. 33). 

It is clear from the Magistrate's judgment tuat he did not act 
on this construction of the Act, but took into consideration a matter 
which he ought not to have considered — viz., the cost of a surgical 
operation which it was proposed the respondent should undergo. 
To this extent, therefore, he had misdirected himself on a question 
of law, and this Court allowed the appeal and made an order as 
already stated. 

Dated this 13th day of November, 190T. 

W. A. Sim, Judge. 



(60.) HARDING 1-. THE NIGHTCAPS COAL COMPANY. 
In the Court of Arbitration of New Zealand, Otago and Southland 

Industrial District. — Robert Harding, claimant; The Nightcaps 

Coal Company (Limited), respondent. 
Hearing, 2Dd October, 1907. 

Mr. Rattray for the claimant; Mr. Haggitt for the respondent. 
Claimant claimed £300 for partial incapacity caused by an injury 
to his left eye while hewing coal in respondent's Nightcaps Mine. 

Order made for a declaration of liability, and the claimant was 
allowed his coats, £7 7s., with disbursements and witnesses' expenses 
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(6L) PHILLIPS V. 8HIBLS. HITCHON, AND J. K JONES. 
In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District.— Claim under the Workers' Compensation for 
Accidents Aot. — Andrew Phillips, claimant ; J. Shiels, H. S. 
Hitchon, and J. E. Jones, respondents. 
Hearing, 7th October, 1907. 
Mi. Solomon, K.C., and Ur, Stilling for the claimant; Mr. Hanlon 

for J. E. Jones; Mr. Maoassey for Shiels and Hitchon. 
Afplioai^t was employed by respondent Jones as a baler and scutcher 
at a flax-mill at Brighton, belonging^ to Shiels and Hitchon, Jones 
being a contractor with Shiels and Hitchon for baling and scutching. 
Applicant claimed £300 for total partial incapacity caused by loss 
of his left arm throi^h certain fibre which he was working coming 
into contact with a reroWing ahalt and . entangling his arm. Re- 
spondents admitted liability. Shiels and Hitobon applied for 
indemnity against respondent Jones. 

Order made for payment of £265 to be paid by the respondents 
to the claimant, and declaration that the respondent J. E. Jones is 
liable to indemnify the other respondents against liability. 

Costs, £10 10s., allowed to the claimant, with disbursements and 
witnesses' ozpenses. 



(52.) CUFFORD V. RODGER. 

In the Court of Arbitration of New Zealand, Otago and Southland 
Industrial District. — Workers' Compensation for Accidents Act. 
— T, Clifford, claimant; A. W. Rodger, respondent. 

Hearing, 2nd October, 1907. 

Mr. Rattray tor the claimant; Mr. H. A. Macdonald for the re- 
spondent. 

Claimant claimed £300 for total incapacity through loss of use of 

right arm and partial use of legs caused by being thrown from a 

horse while branding sheep while in defendant's employ. 

By consent a declaration of liability was made, and the claimant 

was allowed his costs, £7 7b., with disbursements and witnesses' 

«xpenses, including qualifying-fee for two doctors. 
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NOBTHBHN (AUCKLAND) INDUSTRIAL DISTMCT, 

(63.) GIBBS V. THOMPSON AND HILLS. 
In the Cotut of Arbitration of New Zealand, Northern Indoatnal 
Dietrict. — Emeet William Gib1}8, claimant ; Tbompeon and 
Hills, zeepondents. 
Hearing, 29tli October, 1907. 

A tvorker, who was suffering from disease of the mitral valve of 

the heart, was engaged in stacking hags of avgar. The strain of 

the work caused a shred of veg^akon to become detached from the 

r mitral valve and to pass into the circulation of the Hood, and the 

worker suffered in consequence a paralytic seizure. 

Hdd, That this was an injury by aeddent within the meaning 
of the Act and that the worker was entitled to compensation. 
Mr. J. R. Reed for claimant ; Mr. McVeagh for reapondenta. 

JUDOMENT OF THE COOHT, DeLITKBED BY SiM, J. 

In this case the claimuit was employed by the respoadenta as a packer 
and general store hand. He alleges that on the 9th April, 1907, he 
sostamed personal injury by an accident arising out of and in the 
courBe of hia employment. The accident is thus described in bis 
application for arbitration : " Stacking bags of sugar. Rupture of 
blood-Tessel on brain brought on while lifting a 2 cwt. bag of sugar." 
According to the evidence of the claimant he was engaged in as- 
sisting the storeman in respondents' store to stack bags containing 
sugar. The bags were each 2 cwt. in weight. The stack had been 
bmlt as high as claiHiant's head, and the storeman and claimant had 
got a bag on top of the stack when the Etoreman said to the claimant 
" Hold on a minute," and let go his bold of the bag, and the whole 
weight of the bag was thus thrown on the cUumant. He felt, he said, 
as if something had broken inside. He let go his hold of the hag, 
and fell against a pile of boxes behind him. He was taken home, 
and when examined by a doctor was found to be sufieiing from partial 
paralysis in the left Mde of his body. The main controversy at the 
hearing was as to what had caused titts paralysis. The theory put 
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forward on beh&lf of the claimuit, oiid supported bv the evidence of 
Dr. Moir, was that & blood-veseet on the brain had been ruptured by 
claimant's exertion in the work in which he was engaged. On behalf 
of the reapondente this theory was advanced to account for the pa- 
ralysis : The claimant had suffered from rheumatic fever, which is frs- 
qnently followed by disease of the valves of the heart. When examined 
after the accident hy two doctors on behalf of the respondents he was 
found to be suffering from disease of the mitral valve, and it was 
suggested that a shred of vegetation had become detached from the 
diseased valve, and had passed into the circulation and blocked one 
of the blood-vessels of the bioin. 

In the view we take of the matter it seems to ua to be of little im- 
portance which of these competing theories is accepted, because if the 
injury was produced by either of the causes suggested, and such cause 
amounted to an acddent within the meaning of the Act, tiien tbe 
claimant is entitled to compensation. We thank, however, that the 
theory put forward by the respondents is to be preferred to the other 
theory. It was admitted by Dr. Moir that claimant's arteries were 
of normal elasticity, and the better opinion seems to be that iu l^ese 
circumstances, and without any history of venereal affection — of 
which there was no suggestion in the present case — rupture of a blood- 
vessel would be very nulikely to occur in the case of a youth of 
between eighteen and nineteen years of age, such as the claimant is. 
Dr. Moir says that he did not find anything wrong with claimant's 
heart when he examined him, bat Dr. Hardie Neil and Dr. Gordon 
both say positively that they detected very distinctly the murmur 
which denotes disease of the mitral valve of the heart. The claimant 
had had two attacks of rheumatic fever— one when he was about 
twelve years of age, and another in 1903. It was common ground 
thai disease of the mitral valve of the heart is a frequent result of an 
attack of rheumatic fever. Dr. Hardie Nell said that fifty per cent, 
of the persons who have had rheumatic fever suffer, as a result, from 
heart-disease, and that a person under twenty years of age who has 
had an attack of rheumatic fever rarely escapes heart-disease, and is 
invariably affected on a second attack. Accepting this evidence and 
tbe evideotce of Dr. Neil and Dr. Gordon as to the murmur detected by 
them, we think it is certain that the claimant was suffering fron;t 
disease of the mitral valve, and t^e reasonable inference to draw in 
the circumstances is that th% paralysis from which the claimant suf- 
fered was produced in the manner suggested by the respondents. Tbe 
question which the Court has to determine is whether in the circum- 
stances it can be regarded as an accident that one of the blood-vessels 
in claimant's brain was blocked by a shred of vegetation which had 
become detached from the mitral valve and passed into the circulation 
of the blood. It seems clear from the evidence of the experts called 
by the respondents that the shred of vegetation must have been de- 
detoched by the strain of the lifting in which the claimant was eng^ed. 
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Dr. H&rdie 'Sei] said he considered there was no doubt it wu looeened 
by strain, and that the exertion of lifting a bag of sngar wonld be suffi- 
cient to cause it. Dr. Qordon says that it would be likely to be caused 
by the claimant neing any exertion. Dr. Bull in his e^dencs u>j8 
t^ : " If the mitral ralve is diaeased, then what took place voidd 
be the efEect of such exertion as he (claimant) desoribed. The vi- 
tiation of the valve would be more likely to become detached thnn# 
undue exertion, and, as it must lodge in some artery, the result woud 
be paralysis." 

The question of what is an accident within the meaning of " The 
Workmen's Compensation Act, 1897," was considered in Ei^and 
by the House of Lords in tJie case of Fenton'ti, Thorley and Co, 
(limited) ([1903] A.C. 143). In that case a. workman employed to 
tnm the wheel of a machine by an art of overexertion ruptured him- 
self. There was no evidence of any slip, or wrench, or sndden jerk, 
and "it must be taken," said Lord Macnaghten in his jndgmeiit 
(p. 446), " that the injury occurred while the man was engaged in Ms 
ordinary work, and in doing or trying to do the very thing which he 
meant to accomplish." It was held by the House of Lords that the 
workman had suffered an injury by accident within the meaning of 
the Act, and was entitled to compensation. It was laid down in this 
case that the word " accident " is used in the Act in the popular and 
ordinary sense, and means a mishap or untoward event not expected 
or designed, and the decision of the Court of Appeal in the earlier case 
of Hensey v. White ( [1900] 1 Q.B. 481), was expressly overruled. In 
that case a workman attempted to start a gas-engine by taming a 
wheel. Whilst endeavouring to turn it he suddenly put hia hand to 
his stomach and went outside. He was found to be vomiting blood, 
and shortly afterwards died, the cause of death being rupture of the 
small blood-vessels of the stomach and intestines. The County Court 
Judge found as a fact that deceased was suffering from chronic con- 
gestion and inflammation of the coats of the stomach, and that the 
fatal loss of blood from the stomach was the result of the chronic 
disease and would not have occurred without it. He was of opinion 
that something beyond the mere fact, that a long-atanding disease 
had suddenly assumed a fatal form in consequence of the deceased 
doing his ordinary hard work in the usual way was necessary in order 
to constitute an accident within the meaning of the Act — for example, 
a fall, a break of the machinery or tools, or something external to the 
ordinary course of employment. This decision was upheld on appeal, 
and it was decided by the Court of Appeal that the word " accident " 
as used in the Act involved the idea of something fortuitous and un- 
expected. The facts of that case are really indistingniehable from 
those of lie present case, and if the decision in Hensey v. White oa|^t 
to have been — as, according to the decision in Fenton v. Thorley «id 
Co. (Limited), it ought to have been — that the workman there had 
suffered an injury by accident it foUows that the claimant in tlie 
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pneent ewe must be htid to hftve been m}iired by accident. This 
coneltieioQ is in accoiduioe vitii tiie dedfiion of the Court of Sudon 
in Scotland in tlie case of Stewart v. Wilsons and Clyde Coal Company 
(Limited) (5 F. 120), which was expressly approved of by the House of 
Lords in Fenton v. Thoriey and Co. (Limited). In that case a miner 
strained his hack in replacing a derailed edal-hutch. This was hdd 
to be an accident within the meaning of the Act. Lord McLaren in 
the comae of hia judgment said that " if a workman in the reasonable 
performance of his duties sustains a physiological injiuy as the resnlt 
of the work he is engaged in, ... . this is an accidental injnry 
in the sense of the statute." This passage was quoted with approval 
by Lord Hacnaghten in his judgment in Fenton v. Thoriey and Co. 
(Limited) ( [1903] A.C. 449). 

It was suggested in the present case that the claimant's condition 
was such tiiat the same thing might have happened to him in ot^er 
circmustaQces—that the shred of vegetation which caused the mischief 
might have been detached at any time, when, for example, the claimant 
was walking up a hill, or stooping down, or even when at rest. The 
answer to that suggestion is that, although about four years had 
elapsed since the last attack of rheumatic fever, the claimant had been 
able to go about in the ordinary way and to work for the respondents 
for some four months, and for another employer before that for more 
than a year without anything of the sort having happened, and it 
was only when subjected to the strain of Ufting bags of sugar that the 
shied of vegetation was detached. Before an argument of that kind 
can assist the respondents it is necessary for them to show not merely 
that the same thing might have happened at any time, hut that it 
would certainly have happened to the claimant at or about the time 
when he suffered the paralytic seizure — in other words, that his con- 
dition was such that the shred of vegetation would be detached at 
or about that particular point of time, and that the strain of the work 
in which he was then engaged had nothing to do with the result. There 
is no evidence of that kind, and, on the contrary, it was admitted 
by Dr. Hardie Neil that the tendency is for vegetation of the kind 
to become contracted in the course of time, and to be less liable, there- 
fore, to he detached. The reasonable conclusion in the circumstances 
is that if the claimant had been able to avoid any severe exertion 
he might have gone through the rest of his life without euSering from 
any paralytic seizure. He had to engage in the work of assisting 
to lift hags of sugar—the last one to a heigtit above the level of his 
head — and the strain of that work produced the result which the 
respondents' experts say might he expected to follow such strain. 
That result is, according to the decision of the House of Lords in 
Fenton v. Thoriey and Co. (Limited), an injury by accident within 
the meaning of the Act, and the claimant is entitled, therefore, to 
compensation. 
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The CSBO was heard in Auckland, and before the decision of the 
Court had been given the reapondentB applied to the Court when sitting 
in Wellington for leave to adduce further evidence to prove (1) that 
the snsvei given hy the claimant on "rir "TaTninaiti-in tfiiif he 
had not previoualy aseieted in stacking aaebs <rf sugar—was untrue ; 
and (2) that the storeman'hy letfeiiig go hia hold of the sack which was 
being handled when the accident happened did not throw any addi- 
tional weight upon the claimant, because the sack, it is said, was 
resting aa its end on the other sacks of the stack. The ground on 
which the application is made is that the rmpondents did not expect 
the claimant's evidence to be what it was on these points, and that 
it came to them as a surprise and they were not prepared to meet it. 
So far as the second point is cfmcenied, if the respondents regarded 
the exact circumstances of the accident as material, they ought to have 
been ready with evidence on the subject. The affidavit filed in support 
of the application shows that the stoieman had been siimmored as 
a witness on behalf of the claimant, and was in Court thronghont 
the hearing of the case. The respondents ought to have ascertained 
before the hearing what the storeman could say on the subject, and 
if they were not satisfied with claimant's evidence they could have 
called the storeman as their own witness. K, on the other hand, 
they had not taken the trouble to ascertain from the storeman what 
the exact circumstances were, they were not justified in fonning 
any conclusion as to what the claimant would say on the subject ; 
and, further, if the claimant's evidence was not what they anticipated 
it would be, it was a very simple matter to have aaked the storeman, 
who, as they knew, was present in Court, what he could say on the 
subject, and, if necessary, to have called him as a witness. Mr. Reed, 
in opening the case for claimant, stated that the evidence would be 
that the storeman let go his hold of the sack that was being handled, 
and that in consequence the weight came on the claimant, and evidence 
was given by the claimant in accordance with this opening. He was 
not cross-examined on this part of his evidence. Counsel for the 
respondents did not express any surprise as to his evidence on this 
point, and the case for the defence was conducted on the assumption, 
apparently, that the story told by the claimant was true. We think, 
therefore, that the respondents have not made out any case of surprise, 
and that they should not he allowed an opportuni^ now of calling 
the storeman as a witness. It may be desirable to add that, even 
if he had been called at the hearing and given evidence in accordance 
with the statements in his affidavit, his evidence, we thinly would 
not have affected the result. The only point of difference between 
his evidence and that of the claimant is that the storeman says that 
no additional weight was thrown on the claimant when the storeman 
let go his hold of the sock that was being handled, hut in the view 
we take of the case that point is not material. We think that the 
injury to the claimant was caused by the strain of the whole operation 
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oE stacking sacks to the height to which these were being stacked, 
and it is not uecessaiy since the decision in Feston v. Thorley and Co. 
(Limited) to prove any sudden jerk or wrench to establish a case of 
injury by accident. 

With regard to the other point on which the lespondeats desired 
to call evidence — vis., that the claimant had on previous Dccasions 
assisted in stacking bags of sugai— it appears to us not to have any 
bearing on the issue, esoept, perhaps, to this extent : If on previons 
occasions the claimant assisted to stack bags of sugar, and did not 
sufier any injury, the inference suggested is tha^ there must have been 
some unusual strain or exertion in the work on the occasion on which 
the claimant did suffer injury. This additional evidence, if admitted, 
would, therefore, not help the respondents. But, even if it would 
help their defence, they have not made out a case for the admission 
of further evidence. A litigant must be ready at the hearing with 
evidence to prove any facts which he regards as material, and he is 
not entitled to rely on establishing these facts by cross-examination 
of the witnesses on the other aide. If the answers obtained on ciose- 
examination are not such as he expected, he is not entitled to complain 
of surprise. It is only in exceptional circumstances, such as existed 
in Bigaby v. Dickinson (4 Ch.I). 24), that leave riiould be given to 
adduce further evidence after the hearing has concluded, and the 
present case does not come within the principle of that decision. The 
application for leave to adduce further evidence is therefore refused. 

The average of the claimant's earnings during the twelve months 
preceding the date of the accidctit appears to be 15s. 5d, per week, 
and he is entitled to a weekly payment at a rate not exceeding one- 
half of that amount. The accident happened on the 9th April, 1907, 
and the claimant was fit to return to work again on the 23ri Aaguat, 
1907. We award the claimant the sum of £7 10s. as compensation 
"to be paid to him by the respondents, and we allow the claimant 
his costs, £5 5a., with disbursements and witnesses' expenses to be 
£x©d by the Clerk of Awards. 

Dated this 22nd day of November, 1907. 

W. A. Sim, Jnc^. 



(54.1 McGregor p. HurcHiNSON. 
In the Arbitration Coort of New Zealand, Northern Industrial District. 

— Workers' Compensation for Accidents Act. — W. McGregor, 

claimant ; W. E. Hutchinson, respondent. 
Hearing I9th October, 1907. 

Mr. McGregor for claimant ; Mr. Tunks for respondent. 
-Claiuant applied for compensation in respect of the death of his son 
W. L. McGregor, who died as the result of an accident while working 
in the respondent's workshop. 
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JilDOHBNT OP THE CODBT, DELIVEEBD BV SlU, J. 

We are satisfied in the preeenb case that the deceased made a- 
subetantial contribution to the fund which was applied to the main- 
tenance of the claimant's family, and, in asseaaing oompenaation fer- 
tile loss sustained by the family, the Court is entitled to take in'to 
consideration all the ciidunfftances, inclading the probability of the 
assistance being continued or increased. Taking all the cirtnun- 
stances into consideiation, we think that £160 would be a reasonable 
SQm to award — ^that to include funeral expenses. We award Ukat 
sum accordingly, and^allow the claimant his coiits, £iO lOs., with 
disbursements and witnesses' expenses to be fixed by the Clerk of 
Awards. 



TARANAKI INDUSTRIAL DISTRICT. 

(5S.I WILSON V. KNIGHT. 

In the Court of Arbitration of New Zealand, Taranaki Industrial 
District. — Hugh Wilson, claimant ; George Knight, respondent. 

Hearing, New Plymouth, 15th October, 1907 ; Christohurch, 18th 
Decembra, 1907. 

Driving a horse w%tcA drew a truck on railway-deviation works 
was hdd to he " hazardous work " within the meaning aj aubaee- 
tion (2) of section i of " The Workers' Com-pensaUon for Accidents 
Act, 1900." Semble, Thai it is also in the nature of engineering-work. 
A worker was employed by the respondent, a contractor, to act as 
driver of a horse. Sis wages were paid by the respondent, but the 
respondent had nothing to do with the work, which was carried out 
by the Public Works Department. The respondent charged the De- 
partment 12s. per day for horse and driver. Held, Thai the respondent 
must be treated as the employer of such worker for the purposes of 
the Workers' Compensation for- Acdderds Acts. 

Mr. Upham for claimant ; Mr. Johnstone for respondent. 

Judgment of the Court, delivered bt Sim, J. 
The claimant in this case claims compensation in respect of the death 
of his son Wilham George Wilson, who, while working on the railway- 
deviation works at New Plymouth, met with an acadent on the (Hh 
January, 1907, which residted in his death on the following day. 
The son had been engaged by tne respondent, who is a contractor in 
New Plymouth, as a driver at the wages of £2 per week. His duty 
was to drive a horse which drew the trucks on the deviation -works. 
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Theae works were being carried out by tbe Crown, and the respondent 
had contracted with the Public Works Department to supply a horse 
and driver for ISs. per day. Respondent had nothing to do with the 
work, which was carried out under the supervision of the Department. 
Deceased's wages were paid to him by the respondent, who was free to 
substitute any other driver for the work at any time he pleased. On 
the date in question the deceased was driving the horse when he fell 
on the line in front of the truck, and the truck passed over him. 

On these facts two contentions were raised by Mr. Johnstone on 
behalf of the respondent ; (1.) That the work on which the deceased 
was engaged at the date of the accident was not industrial, commercia), 
or manufacturing work carried on by the respondent as part of his 
trade or business within the meaning of subsection (1) of section 4 of 
the Act, and was not, either, hazardous work within the meaning of 
subsection (2) of the same section. (2.) That, as the respondent had 
no control over the work in which the deceased was engaged when he 
met with the fatal accident, the respondent was not his emflhiyer 
for the purposes of the Act, and was, therefore, not liable to pay com- 
pensation in respect of his death. 

We think that the work on which the deceased was engaged was 
" other hazardous work " within the meaning of subsection (2) of 
section 4. The construction of that subsection was considered by 
this Court in the case of Morris w. Williams (Gaz. L.R., 3rd Dec. W.C.C. 
87), where it was held that bushfelling came within the subsection as 
other hazardous work. Mr. Justice Chapman, in delivering the judg- 
ment of the Court, said that what was probably the popular view of 
the clause should be adopted, and that the words " other hazardous 
work" should not be limited to work ejuadem generis with mining, 
quarrying, engineering, or building. If the work on which the 
deceased was engaged was not in the nature of engineering- work, as 
tre ai« inclined to think it was, it was at any rate quite as hazardous 
in its character as some engineering and building work is, and the 
case referred to is therefore an authority for holding, as we do, that 
the work on which the deceased was engaged was " other hazardous 
work " within the meaning of the subsection. It is true that the work 
was being carried on for the Crown, and not for the respondent ; but 
the deceased was employed "isy the respondent to do the particular 
work on which he was engaged when he met with the accident, and, as 
between the respondent and the deceased and his dependants, that 
work must be treated, we think, as having been carried on on behalf 
of the respondent. 

In support of his second contention, Mr. Johnstone relied on the 
cases of Rourke v.. The White Moss Colliery (L.R. 2 C.P.D., 205) and 
Donovan w. Laing Wharton and Down Construction Syndicate ( [1893] 
1 Q.B. 629). These cases, no doubt, estabhsh that, as so far as third 
persons were concerned, the deceased in the circumstances would have 
to he treated as the servant of the Crown, and that the respondent 
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vou!d not be responsible to euch third persons for his negligent acta. 
But, although thia would be the position with regard to third persons, 
'we think that, as betwe«n the parties themselves, and for the purposes 
of the Work, rs' CompeDsation for Accidents Acts, the deceased must 
he treated as the servant of the respondent. The contract of service 
was made with the respondent, and he alone was responsible for the 
payment of the deceased's wages. It is clear that there was no con- 
tract between the Crown and the deceased so as to establish between 
them the relation of employer and worker. We hold, therefore, 
that the respondent must be treated as the employer of the deceased 
for the purposes of the preseut claim, and that the claimant is entitled 
to compensation. 

It is alleged in the application for arbitration that the deceased 
regularly sent to his mother, the wife of the claimant, the Weekly sum 
of 10s,, which she apphed towards the maintenance of claimant's 
family. The claimant gave some evidence at the hearing in New 
Plymouth in support of this allegation, but the Court was not prepttred 
to act on this evidence alone, and the further hearing of the case was 
adjourned to Christchurch to enable the claimant to call his wife to 
prove that payments had been made as alleged. She and three of 
her daughters were called, and gave evidence on the subject. Accord- 
ing to the story told by Mrs. Wilson, and corroborated to some extent 
by her daughters, the deceased regularly, save for one short interval, 
paid or remitted money to his mother for a period of a year or more 
before his death at the rate of 10s. per week, and that before this, 
when living at home with his parents on a farm in the Bell Block near 
New Plymouth, he had paid her 158, per week. We are satisfied 
from the evidence given by deceased's own sister, Mrs. Gray, by her 
husband Mr. Gray, and by Mr. Coleman that during part of the period 
about which Mrs. Wilson speaks — viz., the time that elapsed after 
deceased left the farm in November, 1905, and before he went to 
Auckland — it is exceedingly improbable that he made any payments 
to bis mother. It is not necessary here to examine the evidence at 
length ; but we have considered it carefully, and the conclusion we 
have come to is that the deceased did occaaionelly remit money to hia 
mother, but that she has exaggerated greatly the pecnniary assistance 
afforded to her by the deceased. We think that, in the circnmstances, 
£50 would be reasonable compensation to award, and we make an 
award accordingly for that sum. The money is to be paid to Alice 
Wilson, the wife of the claimant, to he applied by bet as she shall 
think proper, for the maintenance of herself and the other dependaota 
named in the apphcation. 

We allow the claimant his costs, which we fix at £5 6s., and dis- 
bursements for fees of Court. As the respondent was put to the 
additional expense of attending a hearing in Christchurch, we do not 
allow any witnesses' expenses. 

Dated this 2(>th day of December, 1907. 

W. A, Sim, Judge. 

n,A.i,Goot^Tc 



WELLINGTON INDUSTRIAL DISTRICT. 



In the Court of Arbitration of New Zealand, Wellington InduBtrial 
District.— In the matter of " The Workers' Compensation for 
Accidents Act, 1900," and the amendmenlB thereof ; and in the 
matter of an application for atb trat on between Mary Ann Col- 
honn, of Napier, widow, claimant, and the Napier Harbour Board, 
respondent. 

Opinion of Court. 
The Court is of opinion that in the circuiostances it would not be 
advisable for the Pult'ic Trustee to apply the fund in purchasing a 
freehold property as suggested. If the money were invested in that way 
difficult questions might arise hereafter as to the rights of the re- 
spective dependants in the property, and it is better to adopt the 
ordinary form of investment. The fund should not be distributed 
until all the children are of age, and no child is entitled to claim any 
share of the fund as his or her own. The Public Tmstee is entitled 
to apply the capital and income for the maintenance of the widow 
and children, and may, if he thinks proper, use part of the capital for 
the advancement of any child or children, but, save to this extent, 
there should not he any distribntion of the fund until the youngest 
child is of age. 

Dated this 27th day of November, 1907. 

W. A. S™, Judge. 



(67.) EUZABETH HENRY u. THE NAPIER HARBOUE BOARD. 
In the Court of Arbitration oE Nev Zealand, Wellington Industrial 

District. — Elizabeth Henry, claimant ; Napier Harbour Board, 

respondent. 
Hearing, 20th November, 1907. 

Mr. Cresswell for claimant ; Mr.*LusJt'for respondent. 
Claim for compensation for death of husband Michael Heniy, who 
was accidentally killed while m the employment of the Napier Har- 
bour Board. 

Order made for payment of £360 by the respondent — £120 to be 
paid to the claimant, and the bal nee to be paid to the Pubhc Trustee 
to be invested by him, and the capital an(^ income to be applied in bis 
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discretion foi.the maintenance and benefit of the widow and child 
of the deceased until the fnnd is exhausted. Power is reserved to the 
Public Trustee to apply to the Court ex parte for directions. 
Coste, £5 5s., allowed to claimant with disborsemente. 



(58.) CASES SETTLED OUT OP COURT. 
The following cases were settled out of Court : — 
McCarthy v. Groom. 
Tinline v. Bourke and Co. 



CANTERBURY INDUSTRIAL DISTRICT. 

(59.) CHESTERMAN «. THE KINO. 
In the Court of Arbitration of New Zealand, Canterbury Industrial 
District. — Before His Honour Mr. Justice Sim, and Messrs. Brown 
and Slater, members of the Couro,— Workers' Compensation for 
Accidents Act. — S. Chesterman, claimant; His Majesty the King 
and the Minister for Railways, respondents. 
Hearing, 14th December, 1907. 

Mr. Johnston for claimant ; Mr. Stringer, K.O., for respondents. 
Claimant, a suifaceman in the employ of the Railway Department, 
claimed compensation for an injury received while lifting a heavy 
sleeper, causing inguinal hernia. He had been paid half-wages since 
the date of the accident, and applied for a lump sum. The Rail- 
way Department were willing to continue the weeldy payment but 
considered it not in the claimant's interest that he should receive a 
lump sum. Claimant was fifty-eight years of age, and neither he 
noT his wife had had any business experience. 

Judgment of the Court, delivered by Sim, J. 
We think this is not a case where it is desirable in the interests of the 
claimant that he should receive a lump sum. The ground on which 
it is suggested that a lump sum should be awarded is that he might 
thereby be enabled to enter into a business, but he seems to have no 
settled scheme on that point, and we think it not in his best interests 
that he should do so. We think it better that he should continue 
to receive the weekly payments. If at any time hereafter he can 
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s&tisfp the Miniater for Railways that there is reasonable prospect of 
his being able tobenefit himsell by going into some sm^ buBinees, 
theie is nothing to prevent the Minister agreeing to give ti'm a lump 
sum, but in the meantime we do not think it desirable that he should 
do so. We make an order for a weekly payment of £1 is. untU the 
amount is ended, diminished, or increased in accordance with the pro- 
visions of the Act. We award the claimant his coste, £5 5s., with dis- 
bursements and witnesses' expenses to be iixed fay the Clerk of Awards. 



(60.) VICKERY u. HALL. 
Id the Court of Arbitration of New Zealmcl, Canterbury Industrial 
District. — Rachael Vickery, claimant ; John Dryden Hall, re- 
spondent. 
Hearing, 17th December, 1907. 

The Court held on the evidence adduced that the daitnatU had 
faUed to ■prove thai her deceased husband had been killed by an acd- 
dent arifiTig out his employment by the reaponderU. 
Hr. Alpers for claimant ; Mi. Russell for respondent. 

JUDOUBNT OP THE COURT, DEUVEEED BY 8lM, J. 

The claimant in this case is the widow of Walter John Vickery, deceased, 
who, it is alleged in the application for arbitration, was drowned on 
the 28th Mar^ last by an accident arising out of and in the course 
of his employment by the respondent on his farm at Middleton, near 
Christchurch. 

Vickery, the deceased worker, had been employed by the respondent 
as groom and general hand since June, 1905. Some hunters and polo 
ponies were kept on the farm, and it was part of Vickeiy's dnty to 
look after these horses. He had as an assistant a young man named 
Johnston. For some time before his death Vickery had not been in 
good health. This is his widow's evidence as to the state of his health ; 
" In November, 1906, he had an attack of influenza. He did not 
properly recover from that. Dr. Thacker, who was lodge doctor, 
attended bim. He treated for liver-complaint as well. He complained 
of weakness and listlessness after the influenza. Complained of bis 
head being dull and heavy. Was very loth to stoop. Said it made 
him giddy. I noticed that when he put bis boot on he used to put 
his foot on chair instead of on floor as formerly. ... On the 
14th January, as he was dressing to get ready to go to work, he bad 
a fainting-fit and fell over the bed. He was unconscious for about 
five minutes. He was away from work for four weeks after 
this. He returned to work for four days. He was unfit for another 
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Month to return to work. He always said lie would do better in 
a day or two. He went back to work on the 12th March. Aitei 
he returned to work he aeemed much better and quite himself again." 
In the course of her cross-examination, Mrs. Vickery said this : " He 
did not leave his work more than a day when he had influenza in No- 
vember. He never properly recovered from that illness. The only 
time be actually fainted was on the 14th January. He seemed on 
two or three occasions as hkeiy to faint, but be did not actually faint 
He used to get hot and clammy, and asked me to open window. He 
aufiered a great deal from beidache, caused, I understood, by dis- 
ordered liver. ... A bad attack used to prostrate him. He 
had to stay at home a day or two, and was very aick." On tbe 28th 
March Vickery left home in tbe usual way to go to work, taking with 
him, as was bis custom, a anack which he usually ate between 10 and 

11 in the forenoon. Mrs. Hall saw him in the morning after his arrival 
at the farm, and again between 10 and 10.30, when she arranged 
with bira that bis assistant Johnston should be sent on an errand 
for her. Johnston left about 10.30, and did not retom again till after 

12 o'clock. Before leaving he asked Vickery to do his (Johnston's) 
round of the paddocks, and see that water was there, and that the 
horses were right. Vickery said he would do this. In one of the 
paddocks two mares with foals at foot were nmning, and in this pad- 
dock was a trough in which water was kept for the use of the horses. 
The trough was supphed with water by means of a pipe led from a 
tank about a chain distant in the garden. The tap was near the tank, 
and the water was pumped into the tank by means of a nindmill. 
The trough was 18 in. deep, 22 in. wide at tbe top, and 6 ft. 2 in. long. 
The top of it was from 4 in. to 6 in. above the level of the ground. 
There was a c6atii^ of mud in the bottom of it. The trough was 
usually seen to every day, and, if necessary, water was run into it. 
Johnston had not visited it that day before going on his errand. There 
is no evidence of Vickery having been seen again after Johnston had 
left on his errand. It was one of tbe terms of his engagement tiiat 
Vickery should be supphed with a midday meal on the farm. This 
he usually had at 12 o'clock. He did not come for this meal as usual 
on the day in question, and Mrs. Hall became anxious about him, 
and had a search made for him. He was not found that day, but about 
S o'clock next morning Churchward, one of respondent's servants, 
found bis body in the trough already referred to. He was lying face 
downwards at full length in the trough, with the palms of his h^ida 
against his face. He was lying with his head at the end at which 
the pipe enters the troi^h. There was about 6 in. of water in the 
trough, and it was up to the tips of his ears. There were no marks 
of violence found on the body, nor were there signs of any struggle 
having taken place. The body was removed from the trough, and on 
the same day a post-nuMem examination was made by Dr. Inglis. 
He found the main organs healthy, but the Hver was congested and 
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enlarged. The heart contained a clot in each auricle, and the right 
side of the heart contained dark fluid blood. The brain was found 
to be congested,* and there was evidence of recent meningitia. Water 
was not found in the air-paasagea or the lungs. In the opinion of Dr. 
Inglis, Vickery'B death was due to syncope, followed by suffocation 
caused by his falling into the water. This, also, was the view ex- 
pressed by the four other medical experts called on behalf of the 
claimant. The experts called on beh^f of the respcHident were of 
opinion that if Vickeiy had had a fainting-fit and fallen into the trough, 
it would have been impossible tor his body to have got into the posi- 
tion in which it was found, and that the position of the body pointed 
to the conclusion that the case was one of suicide. 

The onus is on the claimant of proving that the death of the deceased 
was caused by some accident arising out of and in the course of his 
employment. This onus may be discharged by direct proof of the 
circumstances in which the death occurred, or by proving facts from 
which it may be reasonably inferred how the death must have hap- 
pened. In ^e present case there is no direct evidence of the circum- 
stances attending the death, but the Court is asked to conclude that 
the death must have happened in one of two ways : (1.) The deceased 
went to the trough to see if there was sufficient water in it, and, while 
standing at the foot of it, had a fainting-fit and fell into the trough, 
and was suffocated. (2.) Deceased went to the trough to obtain 
water for some purpose of hia own—e.g., to bathe his head or w^h 
his hands— and, while stooping down over the trough to reach the 
water, he had a fainting-fit and fell into the trough. 

It is not necessary to decide whether, as a matter of law, it is open 
for us to conclude that death must have happened in one or other of 
these ways, because, assuming that the 'evidence would warrant such 
an inference, we do not feel justified in the circumstances in drawing 
that inference. As requested by the parties, we have visited the 
locality and inspected the trough, and we think it highly improbable 
that, if the deceased had fallen into the trough in one of the ways sug- 
gested, his body woidd have been found in the position in which it was 
found — viz., at full length in the trough, with the face downwards 
and the palms of both hands against the face. We find it impossible 
to conclude that death must have happened in some such way as 
suggested ; and the claimant has failed, therefore, to satisfy ns that 
death was caused by some accident arising out of deceased's employ- 

The application is dismissed, and the claimant ordered to pay the 
respondent's costs, which we fis at £10 10s., with disbursements and 
witnesses' expenses to be fixed by the Clerk of Awards. 

Dated the 20th day of December, 1907. 

W. A. Sim, Judge. 
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161.) OSBORNE B. BUGG. 
In the Court of Aibitration of New Zealand, Weatlaud InduBtrial 
District (Grey mouth). —Workers' Compensation for Accidents Act, 
— Annie Osborne, claimant ; Charles Rugg, respondent. 
Hearing, 6th December, 1907, 

Mr. Beere for claimant ; Mi, Hannan for respondent. 
Claihamt, the mother of George OBbome, an expressman, claimed 
compensation for the death of her son, who was lolled while driving 
for the reep<mdent. Deceased was the sole support of the claimant 
and of his children George and Violet Osborne. 

Liability was admitted, and by consent order was made for pay- 
ment of £65, and £10 costo— half to be paid within fourteen days from 
the hearing and the balance in equal instalments at three, six, nine, 
and twelve months. The moneys were directed to be paid to Mr. 
Kitchingham, to be applied by him as he should think proper, for the 
maintenance and benefit of the dependants. 



(62.) WHITESMITH e. THE KING. 
In the Court of Arbitration of New Zealand, Westland Industrial Dis- 
trict (Greymouth). — Workers' Compensation for Accidents Act.— 
William Whitesmith, claimant ; His Majesj^- the King, respondent. 
Hearing, 6th December, 1907, 

Mr. Beere for the claimant ; Mr. Hannan for the respondent. 
Claimant . claimed compensation in respect of the death of his son 
Stanley Whitesmith, who died as the result of an accident while working 
as a screen-boy in the State CoUiery at Dnnollie. His average weekly 
wages were £1 Os. 6d. per week. Liability was admitted. 

Order made for payment of £110 (which included £10 for funeral 
expenses) by the respondent to William Whitesmith and Isabella 
Whitesmith, parents of deceased, on their joint receipt. 

Claimant was allowed his costs, £7 7b., with disbursements and 
witnesaes' expenses. 
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(63.t FRASEE «. SCHAEF AND OTHBES. 
In the Court of Arbitration of New Zealand, Westland Industrial 
District (Greymouth). — Workers' CompenBation for Accidents Act. 
— Robert Eraser, claimant ; Gustave Schaef and others, respond- 
ents. 
Hearing, 6th December, 1907. 
Mi. Hannan for claimant ; Mr. Beere for respondent. 
Claim tor £160. 0aimant, a youth, was employed in respondents' 
cabinetmaking factory at the wages of ISs. 6d. per week. When en- 
gaged gniding a board into a planing-machine his left hand slipped 
into the knives of the machine, resulting in the loss of three fingers. 
At the hearing, the father of the claimant, John Fraser, was appointed 
guardian ad litem. 

JUDOMBNT OF THE COUBT, DELIVEKKD BY SlM, J. 

Ab both the parties in this case do not eoncnr in applying to the 
Court to fix a lump sum, we do not think we are justified in fixing a 
Inmp sum, and we make a declaration of liability and award the 
claimant the sum of £1 I5b. as compeoisatipn from the date of the 
accident up to the present time. We allow the claimant costs, £5 5q,, 
with disbursements and witnesses' expenses. Hie respondents have 
offered to take the claimai)t back at his former wages, and we think 
he should accept the^^ofier and return to work. 



(64.) GODYRE V. THE UNION STEAMSHIP COMPANY,.-, ■- ..' 
In the Court of Arbitration of New Zealand, Westland IndnMrial 
District (Greymouth). — Charles Codyxe, claimant ; <iie Unitta 
Steamship Company of New Zealand (Limited), respondent; ■ 
Hearing, 6th December, 190T. ' ' ' 

Mr. Beere for claimant ; Mr. Hannan for respondent. 

JUDGMEMT OP THE CotJBT, DEUVEBED BY SiM, J. 

The clumant in this case is a ^arf labourer. While worldng f» the 
respondent on the 10th January, 1907, in loading timbei; into the 
steamer " Poherua," he met with an accident which resulted in a 
severe cmshing of his left leg over and below the knee. The respondent 
admitted hability to pay compensation, and paid compensation to 
the claimant at the rate of £1 16b. per week up to the 28th May Jast. 
On tlut day a siim of £3 6s., being compensation up to date, ^^as 
paid to the claimant, who signed s receipt for the same aad alsp^the 
tallowing doctunent : — 

:8CI7-T-D»cUl«ns. ^ , 
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00 

" Beceived from the Union Steamship Compan7 of New Zealmd 
(Limited) the sum of £35 14b. (thirty-five ponndB fourteen shillingB 
sterling) in full settlement of all clums against the company at com- 
mon law under the Employers' Liability Acts or the Workers' Com- 
pensation for Accidents Acta arising out of an accident to me on the 
10th day of January, 1907, at Qreymonth. 

" £35 lis. 

" Charles Codybe. 

" Witness— B. Shaw." 

After signing this document, the claimant returned to work for 
about a fortnight, but he was unable to continue at work, and he now 
claims compensation for the period since the expiration of that fort- 
night. It 18 not disputed that owing to the injury received on the 
10th January the claimant is incapable of doing the work of a wharf 
labourer, and the only question in the case is as to the efiect of the 
settlement which took place on the 28th May. 

The circumstances in which that settlement took place are, shortly, 
these : Dr. McKay, who was attending the claimant, found a marked 
wasting in the thigh and calf muscles of the injured leg. This wasting 
was not improved by the treatment applied to it, and Dr. McKay 
thought that the claimant should try the effect of exercise or light 
work. He told claimant his opinion, and informed him that if he 
returned to work and his leg got worse he would still be entitled to 
half-wages. Dr. McKay afterwards saw Mr. Carter, the respondent's 
local manager, and asked him if he would be willing to try the experi- 
ment of giving claimant light work. He explained that it would 
be only an experiment. Mr. Carter said he thought it was a good 
idea, and exprwsed his willingness to try the experiment. Dr. McKay 
then gave claimant a written certificate in these terms : " Mr. Charles 
Codyre is now fit to resume work." Claimant took this certificate 
to tiie respondent's office, and, as already stated, received a sum 
of £3 6s., ^id signed the document set out above. There is a conflict 
of evidence as to what took place when this document was signed. 
Claimant says he told Mr. Shaw, the respondent's accountant, that 
he was going back to work on trial, and that if he could not cany 
on his occupation he would go back on half-pay. Mr. Shaw denies 
that claimant said tliis, and further he says he told claimant that the 
money he had received was all he w«e entitled to receive. 

It appears to us to be unnecessary to decide whether the claimant's 
account of th's interview is true or not, because the righte of Idie parties 
have really to be determined by what took place between Dr. MoEay 
and Mr. Carter. Dr. McKay was not cross-examined, and his evidence 
as to his interview with Mr. Carter was not contradicted in any way. 
It is clear from his evidence tliat there was a definite understanding 
between Dr. McKay and Mr. Carter that claimant's return to work 
was to be an experiment only, and it would follow tvec«s8arily from 
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such an undeTStukding that if the experiment proved a failure claimant 
wooJd be entitled to receive compensation as before from the re- 
spondent so long as his incapacity continued. We are aatiafied that 
Dr, McKay and Mr. Carter both understood that this was the basis 
on which clwmant was to return to work. The claimant also had 
the same understanding of the matter from his coaversations with 
Dt. McEay, and when he signed the document of the 28th May he 
had no intention of departing from the arrangement made by Dr. 
McKay on his behalf with Mr. Carter. Mr. Shaw does not say that 
he made any agreement with the claimant as to hia compenaation. 
He concluded, apparently, from the terms of Dr. McKay's certificate 
that claimant was about to retnm finally to work, and was not to be 
paid any further compensation ; and accordingly he prepared the 
document of the 28th May and got it signed by claimant. That 
document was not intended to express any agreement arrived^at 
between Mr. Shaw and claimant, because it is not alleged that any 
agreement was made by them. All that it did express was what 
lb. Shaw took to be the legal effect of the payments that bad already 
been made to claimant. ' It is clear that, if claimant had understood 
that the effect of his signing this document was to deprive him of any 
right to further compensation in the event of his not being able to 
continue at work, he would have refused to sign it. All that he in- 
tended to do was to sign a receipt for the moneys he bad already 
received, and we hold that, in view of the arrangement made between 
Dr. McKay and Mr, Carter, the respondent is not entitled to rely 
on it as any evidence of an agreement mider section 8 of the Act fising 
the duration of the compensation to he paid to the claimant. 

The claimant is entitled, therefore, to compensation, and we order 
the reepondant to pay the claimant the weekly sum of £1 16s. as from 
the I7th day of June, 1907, during his total or partial incapacity, 
until such payments shall be redeemed, ended, diminished, or in- 
creased in accordance with the provisions of the Act. We allow 
the claimant his costs, £10 10s., with disbursements and witnesses' 
expenses to be fixed by the Clerk of Awards. 

Dated this 13th day of December, 1907. 

W. A. Sim, Judge. 
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(65.) CULLEN V. THE WESTPORT. COAL COMPANY (LIMITED). 
In the Ciourt of Arbitxatioa of New Zealand, Westland Industrial Dis- 
trict (WestpoBt). — Workers' CompenBatioa lor Accidenta Act. — 
Francis Chillen, claimant ; the Westport Coai Company (Limited), 
respondent. 
Hearing, 3rd December, 1907. 

Mr. McDonald for claimant ; Mr. Cottrell for respondent. 
Claimant, a collier, wliile working in the company's mine sustained 
total incapacity through an injury to his spinal cord caused by a fall 
of co&l. Respondent admitted hability, and had paid £175 4s. 7d. 
to tiie claimant as compensatioQ. Both parties asked the Court to 
fix a lump sum as further compensation. 

Order made for payment of £120, with costs, £5 5s., and disburse- 
ments to be fixed by Clerk of Awards. 



(66.) LEBCB ft THE WESTPORT COAL COMPANY (LTMITBD) 
In the Court of Arbitration of New Zealand, Westland Industrial Dis- 
trict (Westport). — Workers' Compensation for Accidents Act,-^ 
Emily Beatrice Leece, claimant ; the Westport Coal Company 
(Limited), respondent. 
Hearing, 3rd December, 1907. 

Mr. Wilson for claimant ; Mr. Cottrell for resptmdent. 
CLiAIUAHT, the widow of John Alfred Leece, miner, claimed £400 com- 
pensation for the death of her hnsband, who died as the result of an 
accident while working in the company's mine. Respondent admitted 
hability. 

Order made for payment of £400, and declaring the said Emily 
Beatrioe Leece and Stanley Otto Leeoe, Alma Rita Leece, Williaqi 
Leece, Delia Leece, Nellie Leece, Emily Leece, Charles Leeoe, and 
Aroha Thetis Leece. to be dependants. £133 63. 8d. to be paid to the 
widow for her own use and benefit, and the Ijalance to be paid to the 
Public Trustee to be invested by him, and the capita! and income 
applied by him in his discretion for the maintenance and benefit of the 
dependants. Leave reserved to the Pubhc Trustee to apply to the 
Court ex parte for advice and directions. Coats, £2 2s., allowed, with 
disbursements to be fixed by the C^erk of Awards. 



Sy A^bhorilj : John Maoeai, Qovemmeut Printer, Wellin^oc 
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